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U.S. v. Anthony Sano, et al. 
Verdicts returned and sentences 
imposed in New York case 
involving manipulation of 
Vendotronics stock. 
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sales pursuant to the rule. 
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SECURITIES ACT 





SECURITIES ACT OF 1933 
Release No. 5452/February 1, 1974 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 10626/February 1, 1974 


NOTICE OF: 


(1) ADOPTION OF AMENDMENT TO SUBPARAGRAPH 
(c) (1) OF RULE 144 RELATING TO THE AVAIL- 
ABILITY OF CURRENT PUBLIC INFORMATION FOR 
PURPOSES OF RULE 144 UNDER THE SECURITIES 
ACT OF 1933 ("SECURITIES ACT”); 


(2) ADOPTION OF AMENDMENT TO FORMS 7-0, 
10-0 and 10-K UNDER THE SECURITIES EXCHANGE 
ACT OF 1934; 
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(3) ADOPTION OF AMENDMENT TO SUBDIVISION 
(e) (3) (G) OF RULE 144 RELATING TO THE AMOUNT 
OF SECURITIES WHICH MAY BE SOLD UNDER THAT 
RULE; 


(4) ADOPTION OF AMENDMENT TO SUBPARAGRAPH 


(g) (2) OF RULE 144 RELATING TO THE DEFINITION 
OF THE TERM “BROKERS’ TRANSACTIONS” FOR 
PURPOSES OF THAT RULE AND SECTION 4(4) OF 
THE SECURITIES ACT; AND 


(5) ADOPTION OF AMENDMENT TO PARAGRAPH (h) 
OF RULE 144 RELATING TO NOTICE OF PROPOSED 
SALES PURSUANT TO RULE 144. 


(Effective Date: March 15, 1974) 


The Securities and Exchange Commission announced today 
the adoption of amendments to subparagraphs (c) (1) and 
(g) (2), subdivision (e) (3) (G) and paragraph (h) of Rule 
144 under the Securities Act and to Forms 7-Q, 1G-Q and 
10-K under the Securities Exchange Act of 1934 ("Ex- 
change Act”). Rule 144, which relates to the resale of 
securities acquired directly or indirectly in transactions 
not involving any public offering and of securities held by 
persons in a control relationship with an issuer, was 
adopted on January 11, 1972, effective April 15, 1972 
(Securities Act of 1933 Release No. 5223). Subparagraph 
(c) (1) of the rule, which is concerned with the availability 
of information about an issuer, has been amended so that 
there shall be deemed to be available adequate public in- 
formation if an issuer has been subject to the reporting 
requirements of Section 13 or 15(d) of the Exchange Act 
for at least 90 days and has filed all reports required to be 
filed pursuant to those sections during the 12 months pre- 
ceding the sale of securities. he Commission has adopted 
amendments to the facing sheets of Forms 10-O and 10-K 
conforming the required statement thereon to the changes 
in subparagraph (c) (1). The facing sheet of Form 7-Q, 
which previously did not include any statement indicating 
compliance with the Exchange Act reporting requirements, 
has been amended to include the same statement as 
required by Forms 10-O and 10-K. 


Subdivision (e) (3) (G) provides that in determining the 
amount of securities that may be sold in reliance upon 
Rule 144, securities sold pursuant to an effective registra- 
tion statement under the Securities Act or pursuant to an 
exemption provided by Section 4(2) of the Securities Act 
or by Regulation A thereunder need not be included. In 
place of the reference to Section 4(2), the amendment 
refers to a transaction exempt pursuant to Section 4 of the 
Act and not involving any public offering. 


Subparagraph (g) (2), which deals with solicitations by 
brokers, has been amended to permit brokers, while selling 
securities pursuant to the rule, to continue their quotations 
in an inter-dealer quotation system subject to certain 
conditions. In addition, the amendment provides that a 
broker may make inquiries of his customers who have in- 
dicated a bona fide unsolicited interest in the securities 
within ten business days preceding receipt of the order to 
sell securities pursuant to Rule 144. These amendments 
reflect consideration of comments received from the public 


(Securities Act Release No. 5307, September 26, 1972) and 


the Commission’s experience in administering and inter- 
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preting Rule 144. 


Paragraph (h) has been amended to require transmittal of 
all amended notices of proposed sale on Form 144 to the 
principal stock exchange on which the securities to be sold 
are listed for trading. 


Amended Subparagraph (c) (1) cf Rule 144 
Current Public Information - Filing of Reports 


Rule 144 provides that there shall be available adequate 
current public information with respect to the issuer of the 
securities. Under subparagraph (c) (1) of the rule, this 
requirement is deemed satisfied if an issuer has filed the 
reports required to be filed by Section 13 or 15(d) of the 
Exchange Act for a period of at least 90 days immediately 
preceding the sale of the securities and in addition has filed 
the most recent annual report required to be filed. The 
Commission has interpreted this subparagraph to limit the 
availability of Rule 144 to those selling securities of an is- 
suer which has filed all the reports required to be filed 
under the Exchange Act and has been subject to the re- 
porting requirements of that Act for a period of at least 
90 days immediately preceding the proposed sale (Securi- 
ties Act Release No. 5306, September 26, 1972). 


The Commission has reconsidered its position with regard 
to subparagraph (c) (1) in view of the purposes of the rule 
and has determined that conditioning the availability of 
Rule 144 upon the filing of all reports ever required to be 
filed may place an undue burden upon the issuer not 
commensurate with the public benefits to be obtained. 
This is particularly true where a report required to be filed 
several years ago is not filed but the issuer is making avail- 
able adequate current information to the public. 


The Commission has amended subparagraph (c) (1) so that 
the requirement that there shall be available adequate cur- 
rent public information is deemed satisfied if an issuer has 
been subject to the reporting requirements of Sections 13 
or 15(d) of the Exchange Act for a period of at least 90 
days immediately preceding the sale of the securities and 
has filed all the reports required to be filed thereunder 
during the 12 months preceding the sale of the securities 
(or for such shorter period that the is..ier was required to 
file such reports). Since this amendment provides a relief 
from previously imposed restrictions on the availability 
of Rule 144, the Commission finds that publication for 
comment pursuant to the Administrative Procedure Act is 
unnecessary. 


Amendments to Forms 7-Q, 10-Q and 10-K 


In determining the availability of adequate public in- 
formation, subparagraph (c) (1) permits a person selling 
the securities to rely upon a statement in the most recent 
quarterly or annual report filed by the issuer that the issuer 
has complied with the reporting requirements of the Ex- 
change Act. The Commission has previously adopted 
amendments to Forms 10-O and 10-K to provide the issuer 


with a means of indicating its compiiance with these require- 


ments and the present amendments are intended to reflect 
the changes in subparagraph (c) (1). The Commission also 
adopted an amendment to Form 7-Q - a quarterly report 
of certain real estate companies - to require inclusion of the 
same statement on the facing sheet of Form 7-Q, which pre- 
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viously did not contain this requirement. Since the amend- 
ments to Forms 10-O and 10-K merely reflect the amend- 
ment to subparagraph (c) (1), the Commission finds that 
the amendments provide relief from previously imposed 
restrictions on the availability of Rule 144 and that publi- 
cation for comment pu: suant to the Administrative Pro- 
cedure Act is unnecessary. In addition, with regard to the 
amendment of Form 7-Q, the Commission finds that the 
amendment is minor and not of material substance and, 
therefore, publication for comment pursuant to the 
Administrative Procedure Act is unnecessary. 


Amended Subdivision (e) (3) (G} of Rule 144 -- 
Limitation on Amount of Securities Sold -- 
Determination of Amount 


Subdivision (e) (3) (G) provides that in determining the 
amount of securities that may be sold in reliance upon 
Rule 144, securities sold pursuant to an effective regis- 
tration statement under the Securities Act or pursuant to 
an exemption provided by Section 4(2) of the Securities 
Act or by Regulation A thereunder nec:! not be included. 


The amendment, which changes the reference from Section 
4(2) to a transaction exempt pursuant to Section 4 of the 
Act and not involving any public offering, reflects the Com- 
mission’s original intent in adopting the rule, as well as sub- 
sequent staff interpretations. Since this is an interpretative 
amendment for purposes of clarification, the Commission 
does not find it necessary to publish the amendment for 
comment pursuant to the Administrative Procedure Act. 


Amended Subparagraph (g) (2) of Rule 144 - 
Brokers’ Transactions 


Subparagraph (g) (2) presently prohibits the solicitation 

of customers’ orders to buy securities offered and sold 
pursuant to Rule 144 with the proviso that “this shall not 
preclude inquiries by the broker of other brokers or dealers 
who have indicated an interest in the securities within the 
preceding 60 days.” 


Ina previously proposed version of Rule 144 (Securities 
Act of 1933 Release No. 5037, September 22, 1970) and 
in a predecessor group of proposals, the so-called "160 
series” (Securities Act of 1933 Release No. 4997 Sep- 
tember 15, 1969), the Commission indicated that it .vas 
considering a provision permitting a broker, while selling 
securities pursuant to the then proposed rule, to continue 
to insert quotations in an inter-dealer quotation system on 
the class of securities to be sold by the broker pursuant to 
such rule (i.e., “remain in the sheets”). 1/ The Commission, 
however, did not include such a provision when it an- 
nounced it was considering a revised version of Rule 144 or 
inadopting Rule 144 because of the question of conflict 
with the anti-manipulative provisions of Rule 10b-6 under 
the Exchange Act. 2/ 


The Commission, having observed the operation of Rule 
144, now believes that prohibiting a broker from continuing 
to enter bona fide quotations in an inter-dealer quotation 
system when he has an order to sell securities pursuant to 
Rule 144 may operate to limit the liquidity of the invest- 
ments both of persons desiring to resell securities pursuant 
to Rule 144 through the broker and of other persons who 
are deprived of the service of a market-maker. 









The proposed amendment to subparagraph (g) (2) would 
have permitted a broker to continue to insert bid and ask 
quotations for a security in an inter-dealer quotation 
system 3/ provided that the quotations were incident to 
the maintenance of a bona fide inter-dealer market for the 
broker’s own account and the broker had published such 
bona fide bid and ask quotations on at least fifteen out of 
the last twenty days and four out of the last five business 
days before receipt of the order. The subparagraph as 
adopted is the same, except that the broker must have 
published such bona fide bid and ask quotations on each of 
at least twelve days within the preceding thirty calendar 
days with no more than four business days in succession 
without such two-way quotations. The revision was de- 
signed to conform the standards of subparagraph (g) (2) 
with those in Rule 15c2-11 (f) (3) under the Exchange Act. 


In addition, the amendment as adopted provides that a 
broker may make inquiries of any of his customers who 
have indicated a bona fide unsolicited interest in the 
securities within the ten business days preceding the broker's 
receipt of the order to sell Rule 144 securities. The sub- 
stance of this amendment was contained in published inter- 
pretations of Rule 144 (Securities Act Release No. 5306, 
September 26, 1972). It has been added to the rule itself 
to create greater certainty. As noted in that interpretative 
release, and as now set forth in the Note to subparagraph 
(g) (2), brokers should keep written records of indications 
of interest from customers in order to help establish the 
bona fide nature of such indications. It also must be 
remembered, as the interpretative release pointed out, that 
such inquiries cannot be part of a plan to evade the pro- 
visions of the rule. 


The amended rule also contains several minor changes 
which are intended to clarify the meaning of the rule, 

such as the substitution of the work “of” in place of the 
word “or” in subparagraph (g) (2) and the reorganization of 
the proviso of that subparagraph. 


When the Commission proposed the amendment t-) sub- 
paragraph (g) (2) for comment, it stated that it was con- 
sidering adding a condition to subparagraph (g) (2) that 
would limit the amount of securities that could be sold 
pursuant to Rule 144 by a market-maker acting as agent. 

It was suggested that such a limitation might be a percentage 
of the dealer’s average daily trading volume over a prior per- 
iod of time. The objective of such a condition would be to 
assure that the predominant percentage of the market- 
maker's transactions vu) a given day in the particular 
security would be unreiated to Rule 144 transactions. The 
Commission specifically invited comments on the desir- 
ability of such a condition. 


All the public comments received on this point were adverse 
to the imposition of any volume limitation on market- 
makers selling Rule 144 stock, other than the limitations 
imposed on the seller by Rule 144 itself. The primary 
ovjection was that such a limitation would decrease liqui- 
dity and counteract the intended effect of the proposed 
amendment to subparagraph (g) (2) allowing market-makers 
to continue to insert quotations in an inter-dealer quo- 
tation system even though engaged in Rule 144 transactions. 
The Commission believes that there is merit in these com- 
ments and that a condition imposing a volume limitation on 
market-makers in connection with the execution of Rule 144 
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sales should not be adopted at this time. If experience with 
amended subparagraph (g) (2) demonstrates that such a 
limitation is necessary, appropriate action will then be 
considered. 


Amended Paragraph (h) of Rule 144 - 
Notice of Proposed Sales 


The Commission previously adopted an amendment to 
paragraph (h) requiring transmittal of one copy of the 
notice on Form 144 to the principal national securities ex- 
change on which the security to be sold is traded (Securi- 
ties Act of 1933 Release No. 5307 September 26, 1972). 
The present amendment to paragraph (h), which requires 
transmittal of all amended notices of proposed sale to the 
principal national securities exchange on which the security 
to be sold is traded, reflects the Commission’s intent in 
adopting the previous amendment to paragraph (h). The 
Commission finds that the amendment to paragraph (h) is 
minor and not of material substance and, therefore, publi- 
cation for comment pursuant to the Administrative Pro- 
cedure Act is unnecessary. 


Text of the Amendments to Rule 144 
and Forms 7-Q, 10-Q and 10-K 


(Changes from existing provisions are italicized) 
(Effective Date: March 15, 1974) 


Rule 144. Persons Deemed not to be Engaged in a Distri- 
bution and Therefore Not Underwriters. 


(a) - (b) No change. 


(c) 
(1) Filing of Reports. The issuer has securities registered 
pursuant to Section 12 of the Securities Exchange Act of 
1934, has been subject to the reporting requirements of 
Section 13 of that Act for a period of at least 90 days im- 
mediately preceding the sale of the securities and has filed 
all the reports required to be filed thereunder during the 
712 months preceding such sale (or for such shorter period 
that the issuer was required to file such reports); or has 
securities registered pursuant to the Securities Act of 1933, 
has been subject to the reporting requirements of Section 
15(d) of the Securities Exchange Act of 1934 for a period 
of at least 90 days immediately preceding the sale of the 
securities and has filed all the reports required to be filed 
thereunder during the 12 months preceding such sale (or 
for such shorter period that the issuer was required to file 
such reports. The person for whose account the securities 
are to be sold shall be entitled to rely upon a statement in 
whichever is the most recent report, quarterly or annual, 
required to be filed and filed by the issuer that such issuer 
has filed all reports required to be filed by Section 13 or 
15(d) of the Securities Exchange Act of 1934 during the 
preceding 12 months (or for such shorter period that the 
issuer was required to file such reports) and has been sub- 
ject to such filings requirements for the past 90 days, un- 
less he knows or has reason to believe that the issuer has 
not complied with such requirements. Such person shall 
also be entitled to rely upon a written statement from the 
issuer that it has complied with such reporting requirements 
unless he knows or has reason to believe that the issuer has 
not complied with such. 
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(2) No change. 
(d) No change. 


(e) Limitation of Amount of Securities Sold. Except as 
hereinafter provided, the amount of securities which may be 
sold in reliance upon this rule shall be determined as follows: 


(1) No change. 
(2) No change. 


(3) Determination of Amount. For the purpose of deter- 
mining the amount of securities specified in paragraphs (1) 
and (2) above, the following provisions shall apply. 


(A) to (F) No change. 


(G) Securities sold pursuant to an effective registration 
statement under the Act or pursuant to an exemption pro- 
vided by Regulation A under the Act or in a transaction 
exempt pursuant to Section 4 of the Act and not involving 
any public offering need not be included in determining 
the amount of securities sold in reliance upon this rule. 


(f) No change. 


(g) Brokers’ Transactions. The term “brokers’ transaction” 
in Section 4(4) of the Act shall for the purposes of this rule 
be deemed to include transactions by a broker in which such 
broker -- 


(1) No change. 


(2) Neither solicits nor arranges for the solicitation of cus- 
tomers’ orders to buy the securities in anticipation of or in 
connection with the transactions; provided, that the fore- 
going shall not preclude (i) inquiries by the broker of other 
brokers or dealers who have indicated an interest in the 
securities within the preceding 60 days, (ii) inquiries by the 
broker of his customers who have indicated an unsolicited 
bona fide interest in the securities within the preceding 10 
business days; or (iii) the publication by the broker of bid 
and ask quotations for the security in an inter-dealer quo- 
tation system provided that such quotations are incident to 
the maintenance of a bona fide inter-dealer market for the 
security for the broker’s own account and that the broker 
has published bona fide bid and ask quotations for the 
security in an inter-dealer quotation system on each of at 
least twelve days within the preceding thirty calendar days 
with no more than four business days in succession without 
such two-way quotations; 


Note to Subparagraph g(2) (ii): The broker should obtain 
and retain in his files written evidence of indications of 
bona fide unsolicited interest by his customers in the securi- 
ties at the time such indications are received. 


(3) No change. 


(h) Notice of Proposed Sale. Concurrently with the placing 
with a broker of an order to execute a sale of any securities 
in reliance upon this rule, there shall be transmitted to the 
Commission, at its principal office in Washington, D. C., for 
filing three copies of a notice on Form 144 which shall be 
signed by the person for whose account the securities are to 




















be sold; and, if such securities are admitted to trading on 
any national exchange, one copy of such notice shall be 
transmitted to the principal national securities exchange on 
which such securities are so admitted; provided, that such 
anotice need not be filed if the amount of securities to be 
sold during any period of six months does not exceed 500 
shares or other units and the aggregate sale price thereof 
does not exceed $10,000. If all of the securities for which 
anotice is filed are not sold within 90 days after the filing 
of such notice, an amended notice shall be transmitted to 
the Commission concurrently with the commencement of 
any further sales of such securities; and, if such securities 

are admitted to trading on any national exchange, one copy 
of such amended notice shall be transmitted to the principal 
national securities exchange on which such securities are so 
admitted. Neither the filing of such notice nor the failure 
of the Commission to comment thereon shall be deemed to 
preclude the Commission from taking any action it deems 
necessary Or appropriate with respect to the sale of the 
securities referred to in such notice. 


Forms 7-Q, 10-Q and 10-K 


The following amendment would be made to the statement 
at the end of the facing sheet of Forms 10-O and 10-K and 
added to the facing sheet of Form 7-Q: 


Indicate by check mark whether the registrant (1) has filed 
all reports required to be filed by Section 13 or 15(d) of the 
Securities Exchange Act of 1934 during the preceding 12 
months (or for such shorter period that the registrant was 
required to file such reports), and (2) has been subject to 
such filing requirements for the past 90 days. 


The Commission, acting pursuant to the Securities Act of 
1933, particularly Sections 2(11), 4(1), 4(2), 4(4) and 19 
(a) thereof, hereby amends, as of March 15, 1974, appli- 
cable to transactions on or after that date, subparagraph 
(c) (1), subdivision (e) (3) (G), subparagraph (g) (2) and 
paragraph (h) of Rule 144 under that Act. 


The Commission acting pursuant to the Securities Exchange 
Act of 1934, particularly Sections 13, 15(d) and 23(a) there- 
of, hereby amends, as of March 15, 1974 for forms filed on 
or after that date, Forms 7-0, 10-0 and 10-K. 


The Commission finds that the amendments to subpara- 
graph {c) (1), subdivision (e) (3) (G), paragraph (h) and 
Forms 7-O, 10-Q and 10-K are interpretative, minor and 
not of material substance, are in the public interest and 
should not impose burdens on issuers or others or sacrifice 
the protection of investors, and thus, further notice and 
rule-making procedures pursuant to the Administrative 
Procedure Act are unnecessary. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Asimilar proposal had been made in the report of the 
Commission’s Disclosure Policy Study. Disclosure to In- 
vestors, A Reappraisal of Federal Administrative Policies 


_ the ‘33 and ‘34 Acts, April 1969 ("Wheat Report”), 
969. 






2/ Securities Act of 1933 Release No. 5186 (September 
10, 1971) note 7; and Securities Act of 1933 Release No. 
5223 (January 11, 1972), note 6. 


3/ Rule 15c2-11 under the Exchange Act, which is con- 
cerned with the initiation or resumption of quotations 
without specified information, defines “inter-dealer quo- 
tation system” as “any system of general circulation to 
brokers or dealers which regularly disseminates quotations of 
identified brokers or dealers.” 





SECURITIES ACT OF 1933 
Release No. 5453/February 1, 1974 


ADOPTION OF AMENDMENT TO RULE 457 UNDER 
THE SECURITIES ACT OF 1933 


The Securities and Exchange Commission announced today 
that it has adopted an amendment to Rule 457 (17 CFR 
230.457) of the Rules and Regulations under the Securities 
Act of 1933 ("the Act”). Rule 457 sets forth the method 
by which the registration fee required by Section 6(b) 1/ of 
the Act is calculated in various situations in which the 
maximum aggregate offering price is based upon fluctuating 
factors, such as market price or underlying asset values or is 
otherwise uncertain at the time of filing due to the nature of 
the proposed offering. 


The newly adopted amendment adds a new paragraph (1) to 
Rule 457 to reduce the extremely high registration fee 
under the Act for certain offerings of commercial paper. By 
this action the Commission hopes to encourage the regis- 
tration of offerings of commercial paper. 


At the present time securities which, but for the application 
of proceeds, meet the requirements of the exemption from 
registration under the Act provided in Section 3(a) (3) 2/ 
thereof are deemed subject to the Act’s registration require- 
ments. When these non-exempt securities are issued in tan- 
dem with commercial paper meeting all the provisions of 
Section 3(a) (3), the exempt and non-exempt notes may be 
deemed to be part of the same issue and the entire amount 
may be required to be registered. Further, when such securi- 
ties are rolled over each reissuance is viewed as the issuance 
of a new security subject to the registration requirements. 
The registration fee imposed by Section 6 of the Act for 
such offerings would presently be calculated upon the aggre- 
gate amount of exempt and non-exempt commercial paper 
covered by the registration statement. Calculation of the 
filing fee in this manner results in inordinately high regis- 
tration costs which tend to impair and discourage the regis- 
tration of commercial paper. 


To alleviate this situation, the newly adopted amendment 
provides that the registration fee for commercial paper 
would be calculated on the basis of the total amount of 
non-exempt paper and no registration fee would be required 
in respect of securities meeting the standards for exemption 
under Section 3(a) (3). 


The text of Rule 457(1) is as follows: 


(1) Notwithstanding the other provisions of this rule, where 
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the securities to be registered include (1) any note, draft, 
bill of exchange, or bankers’ acceptance which meets all the 
conditions of Section 3(a) (3) hereof, and (2) any note, 
draft, bill of exchange or bankers’ acceptance which has a 
maturity at the time of issuance of not exceeding nine 
months exclusive of days of grace, or any renewal thereof 
the maturity date of which is likewise limited, but which 
otherwise does not meet the conditions of Section 3(a) (3), 
the registration fee shall be calculated by taking one-fiftieth 
of 1 per centum of the maximum principal amount of only 
those securities not meeting the conditions of Section 3(a} 
(3). 


The foregoing amendment has been adopted pursuant to 
Sections 6(b), 7, and 19(a) of the Act. Because the amend- 
ment is in the nature of an interpretation of an existing sta- 
tutory provision, and is intended to increase investor pro- 
tection by decreasing an unnecessary burden of registration, 
the Commission, for good cause, finds that the notice and 
procedures specified in the Administrative Procedure Act 
(5 U.S.C. 553) are unnecessary, and accordingly it adopts 
the amendment effective immediately upon publication in 
the Federal Register. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Saction 6(b) orovides that: 


“At the time of filing a registration statement the applicant 
shall pay to the Commission a fee of one-fiftieth of 1 per 
centum of the maximum aggregate price at which such 
securities are proposed to be offered, but in no case shall 
such fee be less than $100.” 


2/ Section 3(a) (3) of the Act provides an exemption from 
the registration requirements of Section 5 for: 


(3) Any note, draft, bill of exchange, or bankers’ acceptance 
which arises out of a current transaction or the proceeds of 
which has been or are to be used for current transactions, 
and which has a maturity at the time of issuance of not 
exceeding nine months, exclusive of days of grace, or any 
renewal thereof the maturity of which is likewise limited. 








SECURITIES EXCHANGE ACT 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10617/January 28, 1974 


Admin. Proc. File No. 3-4384 
In the Matter of 


PEPSICO OVERSEAS CORPORATION 
Purchase, New York 


ORDER PURSUANT TO SECTION 12(h) 
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The Securities Exchange Commission has issued an order 
pursuant to Section 12(h) of the Securities Exchange Act 
of 1934 ("the Act”) granting the application of PepsiCo 
Overseas Corporation (“the Company”), a wholly-owned 
subsidiary of PepsiCo., Inc. (“PepsiCo”) for exemption 
from the reporting requirements of Section 13(a) of the Act. 
The Company was organized for the principal purpose of 
obtaining funds for the capital requirements of PepsiCo’s 
international operations. The Company's 4% Guaranteed 
Debentures due 1981 (“Debentures”) are listed on the New 
York Stock Exchange, where only limited trading has 
occurred. The order was granted subject to the conditions | 
that the Company file with the Commission current reports 

on Form 8-K to disclose any material change in the legal 
rights of the debenture holders or in the trading activity in 
the Debentures. 












SECURITIES EXCHANGE ACT OF 1934 
Release No. 10618/January 29, 1974 


Admin. Proc. File No. 3-3708 

In the Matter of 

GEORGE RESCH | 
500 East 77th Street 

New York, New York 


FINDINGS AND ORDER IMPOSING REMEDIAL SANC- 
TION 





In these remedial proceedings under the Securities Exchange 
Act, George Resch, who was president of a registered broker- 
dealer, has submitted an offer of settlement. Solely for the 
purpose of settlement of these proceedings, and without 
admitting or denying any violations of the securities laws, 
respondent consented to certain findings of misconduct 
alleged in the order for proceedings, and to the imposition of 
a remedial sanction. 


Upon the recommendation of its staff, the Commission | 
determined to accept the offer of settlement. On the basis 

of the order for proceedings and the settlement offer, it is 
found that 1/ : 


1. During the period from about October 1 to about De- 
cember 31, 1970, respondent willfully violated and willfully 
aided and abetted violations of Section 17(a) of the Securi- | 
ties Act and Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder. Among other things, respondent partici- 
pated in activities involving the manipulation of the market 
for the stock of Africa U.S.A., Inc., and published bids for 
and purchased the stock at successively higher prices for the 
purpose of creating an apparent market in the stock and 
raising its price, while inducing other broker-dealers to enter 
quotations for it in the sheets published by the National 
Daily Quotation Service. In addition, respondent made mis- 
statements concerning the assurance of a future market 
price for Africa stock at or above $20 per share, and the 
securing of a $3,000,000 construction loan by Africa. 







2. During the period from about November 1 to about De- 
cember 31, 1970, respondent willfully aided and abetted in 
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the violation of the net capital provisions of Section 15(c) 
(3) of the Exchange Act and Rule 15c3-1 thereunder. 


3. During the period from about November 1 to about De- 
cember 31, 1970, respondent willfully aided and abetted 
violations of Section 17(a) of the Exchange Act and Rule 
17a-3 thereunder, in that certain books and records were 
not accurately made and kept current. 


The offer of settlemerit provides that respondent may be 
barred from association with any broker-dealer, provided, 
however, that :1e may apply for permission to re-enter 

the securities business in a non-supervisory capacity after 
one year upon a showing of adequate supervisicn, and that 
following a reasonable period of such association, he may 
apply for permission to become so associated in an un- 
supervised capacity. 


In view of the foregoing, it is appropriate in the public 
inter2st to impose the sanction specified in the offer of 
settlement. 


Accordingly, 1T 1S ORDERED that George Resch be, and 
he hereby is, barred from being associated with any broker 
or dealer, provided, however, that he may apply for per- 
mission to re-enter the securities business in a non-super- 
visory capacity after one year from the date of this order 
upon a showing of adequate supervision, and that following 
areasonable period of such association, he may apply for 
permission to become so associated in an unsupervised 
capacity. 


For the Commission, by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The findings herein are not binding on any other re- 
spondents named in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10619/January 29, 1974 


The Securities and Exchange Commission has issued a 
notice giving interested persons until February 10 to re- 
quest a hearing on an application of the PBW Stock Ex- 
change Inc. for unlisted trading privileges in the common 
stock of the following companies: 


W. T. GRANT COMPANY 
HOUSTON NATURAL GAS CORPORATION 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10620/January 30, 1974 


The Securities and Exchange Commission has ordered pub- 
lic administrative proceedings under the Securities Ex- 

change Act of 1934 against Securities Clearing Corporation, 
aregistered broker-dealer in Pasadena, California, and also 





against Robert M. Wildermuth of Pasadena, California; 
Richard L. Wagner of San Diego, California; and Edward 
A. Williams of Ventura, California, who are or were 

officers and directors of Securities Clearing Corporation. 


The proceedings are based upon allegations of the Com- 
mission's staff that during the period from on or about 
November 6, 1969 to date, the Respondents violated the 
registration and anti-fraud provisions of the Federal securi- 
ties laws in the offer and sale of securities of Creative Port- 
folios, Inc. (CPI) (formerly Metcalf Morales Associates, Inc.); 
Blanchard, Beifuss & Johnson Financial Services, Inc. (BBJ) 
(formerly Johnson, Beifuss Financial Services, Inc.) and Dy- 
namic Capitalism, Inc. (DCI) (formerly McDonald-Williams 
Financial Services, Inc.). In addition, the Commission’s 
staff has alleged violations of the bookkeeping provisions of 
the Federal securities laws. 


A hearing will be scheduled by further order to take evi- 
dence on the staff charges and to afford Respondents an 
opportunity to offer any defenses. The purpose of the hear- 
ing is to determine whether the allegations are true, and, 

if so, whether any action of a remedial nature is necessary 
or appropriate in the public interest. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10621/January 30, 1974 


Admin. Proc. File No. 3-4352 
In the Matter of 


GEORGE C. BERGLEITNER 
Red Rock Road 
Hobart, New York 


FINDINGS AND ORDER BARRING ASSOCIATION 
WITH BROKER-DEALER 


In these broker-dealer proceedings under the Securities Ex- 
change Act, George C. Bergleitner, a registered representative 
with a securities firm, failed to file an answer as required by 
the order for proceedings served on him. Rule 7(e) of the 
Commission’s Rules of Practice provides that upon such a 
failure a respondent shall be deemed in default and the pro- 
ceeding may be determined against him upon consideration 
of the order for proceedings, the allegations of which may 

be deemed true as to him. 


Accordingly, on the basis of the allegations in the order for 
proceedings, it is found that during the period from about 
September 1, 1972, to January 23, 1973, Bergleitner will- 
fully violated and aided and abetted in violations of: 


1. Section 17(a) of the Securities Act of 1933 and Section 
10(b) of the Exchange Act and Rule 10b-5 thereunder in 
that, in the offer and sale of Macron Electronics Corp. 
common stock he made false and misleading statements in 
failing to disclose that Macron’s charter had been revoked, 
and that it had been adjudged bankrupt and its assets dis- 
tributed to creditors, and that such securities had no value. 
In addition, fraud was pe: petrated by manipulating the 
market, causing publication of fictitious prices for Macron 
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stock and selling it at such prices. 


2 Section 15(c) (2) of the Exchange Act and Rule 15c2-11 
thereunder by reason of the aforementioned fictitious 
quotations for Macron stock and by otherwise failing to 
comply with the requirements of that rule. 1/ 


In view of the foregoing, it is in the public interest to bar 
Bergleitner from association with any broker-dealer. 


Accordingly, 1T IS ORDERED that George C. Bergleitner 
be, and he hereby is, barred from being associated with any 
broker or dealer. 


For the Commission, by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ The findings herein are not binding on any other re- 
spondent in these proceedings. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10622/January 30, 1974 


The Securities and Exchange Commission has announced, 
pursuant to Section 15(c) (5) of the Securities Exchange 
Act of 1934 ("Exchange Act”) the temporary suspension of 


over-the-counter trading in the securities of TR-3 Internation- 


al, Inc., of Dewey, Oklahoma, and its predecessor cor- 
porations, by change of name, Silver Gull Corp. and Silver 
Gull Oil & Gas Corporation, Nevada corporations, with 
offices in Salt Lake City, Utah and Las Vegas, Nevada, for 
a ten-day period commencing at 10:00 a.m. (EDT) Jan- 
uary 30, 1974 and terminating at midnight (EDT) February 
8, 1974. 


The Commission initiated the suspensions of trading be- 
cause of the lack of accurate and adequate current infor- 
mation concerning the companies’ operations and financial 
condition. In addition the Commission has received infor- 
mation which indicates that TR-3 International, Inc. has 
questioned the validity of an issue of stock distributed by 
a predecessor corporation, by change in name, Silver Gull 
Corp., in a purported merger of Silver Gull Corp. with 
United Reserve & Recreation, Inc. in June 1973. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should consider carefully 
the foregoing information along with all other currently 
available information and any information subsequently is- 
sued by the company. 


Furthermore, brokers and dealers should be alert to the 

fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the suspension, no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediate- 
ly contact the staff of the Securities and Exchange Com- 
mission, Division of Enforcement in Washington, D.C. If 
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any broker or dealer is uncertain as to what is required by 
Rule 15c2-11, he should refrain from entering quotations 
relating to the securities in question until such time as he 
has familiarized himself with said rule and is certain that all 
of its provisions have been met. If any broker or dealer 
enters any quotation which is in violation of said rule, the 
Commission will consider the need for prompt enforcement 
action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10623/January 30, 1974 


The Securities and Exchange Commission announced pur- 
suant to Section 15(c) (5) of the Securities Exchange Act of 
1934 ("Exchange Act”) the temporary suspension of over- 
the-counter trading for a ten-day period commencing at 
10:00 a.m. (EDT) on January 30, 1974 and terminating 

at midnight (EDT) on February 8, 1974 of the securities of 
the following issuers which have failed to file with the Com- 
mission the indicated reports: 


ASSOCIATES INTERNATIONAL, INC., located in Shreve- 
port, Louisiana (10-K Annual Report for the year ended 
5/31/73 and 10-O Quarterly Report for the quarter ended 
8/31/73); 


HOLLOWAY WESTERN CORPORATION, located in 
Beverly Hills, California (Deficient Form 10 Registration - 
no financials for year ended 3/31/73; no subsequent 10-0 
Quarterly Reports filed). 


The Commission initiated the subject suspensions because 

the subject issuers failed to comply with the reporting pro- 
visions of the Exchange Act resulting in the lack of current 
and accurate information available to the public. 


The Commission cautions broker-dealers, shareholders, and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently is- 
sued by the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with 
all of the provisions of said rule. If any broker or dealer has 
any questions as to whether or not he has complied with 
said rule, he should not enter any quotation but immediate- 
ly contact the staff of the Division of Enforcement in Wash- 
ington, D. C. If any broker or dealer is uncertain as to what 
is required by Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until such 
time as he has familiarized himself with said rule and is cer- 
tain that all of its provisions have been met. If any broker or 
dealer enters any quotation which is in violation of said rule, 
the Commission will consider the need for prompt enforce- 
ment action. 
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Release No. 10624/January 31, 1974 
Admin. Proc. File No. 3-3968 
In the Matter of the Application of 


REMMELE & CO. 
118 East Broadway 
Granville, Ohio 


and 
JAMES W. REMMELE 
For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


FINDINGS, OPINION AND ORDER DISMISSING RE- 
VIEW PROCEEDINGS 


REGISTERED SECURITIES ASSOCIATION - REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


Where member o7 registereu securities association and its 
president violated association’s rules of fair practice in that 
member failed to comply with net capital and record- 
keeping requirements, sanctions of censure, suspension 

and fine sustained as not excessive or oppressive with due 
regard to public interest. 


APPEARANCES: 


Carl L. Shipley and John Barry Donohue, Jr. of Shipley 
Akerman Stein & Kaps, for applicants. 


Lloyd J. Derrickson and Frank J. Formica, for the 
National Association of Securities Dealers, Inc. 


This is an application pursuant to sectio., 15A(g) of the 
Securities Exchange Act of 1934 by Remmele & Co. and 
its president and operating head, James W. Remmele, for 
review of disciplinary action taken against them by the 
National Association of Securities Dealers, Inc. (“NASD”). 
The NASD found that applicants violated Article I11, Sec- 
tions 1 and 21(a) of the NASD’s Rules of Fair Practice 1/ 
in that the firm during the period June 30, 1969 through 
April 30, 1970 failed to maintain adequate net capital, 2/ 
and, for the months June and July 1969 failed to prepare 
timely computations of net capital and aggregate indebted- 
ness. 3/ An NASD District Business Conduct Committee 
censured applicants, fined them $2,000 jointly and several! 
and assessed costs of $329.46. The NASD’‘s Board of 
Governors affirmed these penalties and in addition sus- 
pended Remmele’s registration with the NASD and his 
firm's membership for thirty days. 4./ 


The record shows that the firm effected securities trans- 
actions when it had net capital deficiencies, as computed 
under our Rule 15c3-1, ranging between $5,082 and 
$57,222 on seven dates between June 30, 1969 and April 
30, 1970, 5/ and that the firm’s June and July 1969 com- 
putations of net capital and aggregate indebtedness were 


not prepared until September 1969. We find, as did the 
NASD, that applicants violated the cited provisions. 


Applicants argue that no net capital violations occurred 
since as a practical matter there was no danger of harm to 
others because the firm held no securities for customers in 
street name, had no margin accounts or customer credit 
balances, and had no indebtedness to other broker-dealers. 
Applicarits also contend that any net capital violations 
which may have occurred were merely “technical.” Prior 

to the period of the violation Remmele had borrowed 
$65,000 from close relatives for placement into the firm, 
and such loans were recorded as debts of the firm. Appli- 
cants contend that no net capital deficiencies would have 
been shown if the loans had been subordinated under proper 
written subordination agreements in compliance with the 
net capital rule, but that this had not been done initially 
because Remmele was unawere of this requirement and 
later met with delays in procuring the necessary papers from 
his attorney. 


We reject applicants’ arguments. The important prophy- 
lactic purpose of our net capital rule would be thwarted if 
brokers could carve out their own exceptions based upon 
the nature of the business they conduct. The investing 
public is entitled to expect that those subject to the rule 
meet its requirements. Nor can we accept applicants’ failure 
to procure a written subordination agreement as a mere 
“technicality.” 6/ In keeping with the objective of the net 
capital rule, only liabilities which are subordinated to the 
claims of general creditors pursuant to a “satisfactory sub- 
ordination agreement” are excluded from the computation 
of a firm’s aggregate indebtedness and net capital. 7/ A 
"satisfactory subordination agreement” as defined in the 
rule, among other things, must be in writing and copies 
thereof with certain accompanying documents and specified 
information must be filed with the appropriate Regional 
Office of this Commission. 8/ Until and unless such filings 
are made, it cannot be determined whether the agreement 
includes the provisions required by the rule and therefore 
provides the requisite creditor protection. 9/ Since the 
subordination agreements relied on here were oral, the li- 
abilities in question were properly included in the com- 
putation of the firm’s aggregate indebtedness and net capital 
position. Remmele has been in the securities business for 
the past twenty-five years, seventeen as president of the 
applicant firm and eight years as a registered representative 
of another broker-dealer. With this long experience, the 
necessity for a written agreement should have been quite 
clear to him. 


Applicants also a yue that the addition by the Board of 
Governors of the 30 day suspension to the sanctions im- 
posed by the District Committee wes improper. They con- 
tend that such a “quantum leap in the magnitude of punish- 
ment” would inhibit the free exercise of the right to appeal 
and that, in any event, the sanctions imposed are harsher 
than have been imposed in other cases for similar violations. 


We must also reject these contentions. The delegation of 
disciplinary power to the NASD has been judicially upheld, 
10 / and the NASD’s Code of Procedure, which permits the 
Board to increase penalties ordered by a District Committee, 
was submitted to this Commission as part of the NASD’s 
application for registration as a national securities association, 
approved by the Commission in 1939. 11_/ Under the 

NASD Code of Procedure the Board of Governors may re- 
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view a decision of a District Commiitee on its own motion 
12 / and the Board in this case announced an intention to 
do so before it was informed of applicants’ intention to 
appeal to the Board. In any event, we do not regard the 
Board’s authority to increase a District Committee’s penal- 
ties as an infringement on the right of appeal in violation of 
due process. 13 / And the remedial action which is appro- 
priate depends upon the facts and circumstances of a parti- 
cular case and cannot be precisely determined by compari- 
son with action taken in other cases. 14 / 


In their answer to the NASD’s original complaint filed in 
November 1969, which alleged net capital deficiencies as 
of June, July and August, applicants stated they would 
subordinate the borrowed funds, but this was not accom- 
plished until February 1970. In the interim, net capital 
deficiencies occurred in December 1969 and January 1970 
which were charged in an amended complaint. Even after 
the written subordination in February, a later deficiency 
occurred in April. The NASD had cautioned the firm in 
1966 concerning its capital position, and in connection 
with unrelated violations, censured and fined applicants in 
1969. The NASD recognized that, as urged by applicants, 
no one had suffered any specific injury as a result of the 
violations here. The issue before us is not whether we 
would have imposed the identical sanctions of censure, 
suspension and fine imposed by the NASD, but whether 
such sanctions are excessive or oppressive, having due regard 
to the public interest. Under all the circumstances of this 
case, we cannot make that finding. 


Accordingly, 1T 1S ORDERED that these proceedings for 
review be, and they hereby are, dismissed. 


By the Commission (Chairman GARRETT and Com- 
missioners LOOMIS, EVANS and SOMMER). 


George A. Fitzsimmons 
Secretary 


1/ Article Ill, Section 1 requires that a member, in the 
conduct of his business, shall observe “high standards of 
commercial honor and just and equitable principles of 
trade.” Section 21(a) requires that records be kept in con- 
formity with all applicable regulations. 


2/ Section 15(c) (3) of the Exchange Act and Rule 15c3-1 
issued thereunder together, insofar as here relevant, prohibit 
2 broker-dealer from effecting securities transactions when 
its aggregate indebtedness exceeds 2000% of its net capital 
or it does not have net capital of at least $5,000. 


3/ Rule 17a-3 (a) (11) under Section 17(a) (3) of the Ex- 


change Act requires that computations of aggregate indebted- 


ness and net capital “shall be prepared currently at least 
once a month.” 


4/ Briefs were filed with us. Our findings are based upon 
an independent review of the record certified to us by the 
NASD. 


5/ On June 30 and December 31, 1969 the firm’s aggregate 
indebtedness exceeded 2,000 percent of its net capital, and 
on the other dates the firm did not maintain net capital of 
at least $5,000. 
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6/ See Blaise D’Antoni & Associates, Inc. v. S.E.C., 289 
F. 2d 276, 277 (C.A. 5, 1961) where the court stated, 
“The net capital rule is one of the most important weapons 
in the Commission’s arsenal to protect investors.” 







Z/ Rule 15c3-1(c) (1) (1) and (c) (2) (G). 





8/ Rule 15c3-1(c) (7). 


9/ Barraco and Co., Securities Exchange Act Release No. 
9149, page 3 (April 16, 1971). 


10 / R. H. Johnson & Co. v. S.E.C., 198 F. 2d 690 (C.A. 2 
1952), cert. denied 344 U.S. 855. 





11/ National Association of Securities Dealers, Inc., 5 
SEC 627 (1939). 


12./ Section 15, NASD Code of Procedure for Handling 
Trade Practice Complaints. 


13 / Cf. Fund Securities, Inc., Securities Exchange Act Re- 
lease No. 9998, p. 2 (February 12, 1973). 


14/ See, e.g., Haight & Co., Inc., Securities Exchange Act 
Release No. 9082, p. 27 (February 19, 1971); Hiller v. 
S.E.C., 429 F. 2d 856 (C.A. 2, 1970); Diugash v. S.E.C., 
373 F. 2d 107, 110 (C.A. 2, 1967). 
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Admin. Proc. File No. 3-4203 
In the Matter of the Application of 


MELICENT V. BOUEY 

doing business as 

BOUEY INVESTMENT COMPANY 
Washington, D.C. 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


FINDINGS, OPINION AND ORDER DISMISSING RE- 
VIEW PROCEEDINGS ) 


REGISTERED SECURITIES ASSOCIATION - REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 


In proceedings for review of disciplinary action by regis- } 
tered securities association censuring and barring member 
from association with other members, association’s findings 
that member failed to comply with record-keeping and net 
capital requirements and filed misleading financial state- 
ments, sustained, and review proceedings dismissed. 










APPEARANCES: 










aS, 


i 
ings 
ret 









Melicent V. Bouey, pro se. 


John F. Mylod and Richard A. Fitzpatrick, for the 
National Association of Securities Dealers, Inc. 


Melicent V. Bouey, who was in business as Bouey Invest- 
ment Company, a member of the National Association of 
Securities Dealers, Inc. (“NASD”), a registered securities 
association, has applied pursuant to Section 15A(g) of the 
Securities Exchange Act for review of disciplinary action by 
the NASD censuring her and barring her from association 
with any NASD member. 


The NASD found that during the period April 30, 1970 
through January 24, 1972, applicant failed to comply with 
net capital and record-keeping requirements as set forth in 
our Rules 15c3-1, 17a-3 and 17a-4 under the Exchange Act, 
and thereby violated Sections 1 and 21 of Article III of the 
NASD’s Rules of Fair Practice. 1/ 


The record, including applicant's testimony at a hearing 
held by the NASD District Business Conduct Committee, 
shows that applicant obtained a $25,000 loan from the 
Small Business Administration which was intended to pro- 
vide the minimum net capital in connection with her appli- 
cation in the latter part of 1969 to obtain a license as a 
broker-dealer from the Public Service Commission of the 
District of Columbia. The proceeds of this loan were 

placed in a bank account in the name of Bouey Investment 
Co. Bank statements with respect to this account, however, 
show that as of March 1, 1970 the balance in the account 
had been reduced to $8,912, that in April 1970 the balance 
fell below $5,000, and that it continued to decline there- 
after until closed out in June 1971 with a zero balance. 

At the hearing applicant asserted that the $25,000 had 

been expended for operating and living expenses and to pay 
medical and hospital bills. Applicant, however, submitted 
to the District of Columbia Commission financial state- 
ments as of the end of the months of April through Septem- 
ber 1970 and as of December 1, 1970, representing that the 
$25,000 was on deposit in the Bouey Investment Co. bank 
account when, as she admitted, such funds were no longer 
there. 2/ Finally, applicant admitted that she was unable 
to produce any records when requested to do so by the 
NASD. She contended that she had kept records but 

they had been misplaced during the time she was ill and 
that she had been unable to locate them thereafter. 


In our opinion the record made before the NASD justifies 
the NASD’s findings of violations. Applicant basically does 
not deny the facts as recited above, but seeks to have the 
NASD actions “corrected” to reflect such circumstances as 
her illness during the relevant period and the fact that she 
was allowed to enter the securities business with only the 
minimum required capital. 3/ Whatever mitigative force 
might be involved in applicant’s using for medical expenses 
the funds intended to provide net capital for her business 

as a protection to public investors, 4/ there can be no 
justification for her submitting false financial statements 

to the District of Columbia Commission. 5/ And while 
applicant questions in minor respects the accuracy of some 
of the bank account balances as reported by the bank, there 
isno evidence nor does she contend that she had $5,000 or 
more in her account during the relevant months as provided 
in Our net capital rule. Finally, even if we were to accept 
her uncorroborated statement that she kept the necessary 





records, it is undisputed that she did not preserve those 
records as required by our rules. 


Under all the circumstances, and particularly having in 
mind the preparation and submission of false financial state- 
ments, we cannot find the NASD’s action in barring appli- 
cant from association with any NASD member excessive 

or oppressive, having due regard to the public interest. 


Accordingly, 1T IS ORDERED that this proceeding for re- 
view be, and it hereby is, dismissed. 


By the Commission (Chairman GARRETT and Commiss- 
ioners LOOMIS, EVANS and SOMMER). 


George A. Fitzsimmons 
Secretary 


1/ Section 1 of Article Ill requires the observance of high 
standards of commercial honor and just and equitable prin- 
ciples of trade. Section 21 requires a member to keep and 
preserve books and records in compliance with all applicable 
requirements. Rule 15c3-1, issued under Section 15(c) (3) 
of the Exchange Act, required applicant to maintain net 
capital of at least $5,000. Rules 17a-3 and 17a-4, issued 
under Section 17(a) of the Exchange Act, required applicant 
to make, keep current and preserve for specified periods, cer- 
tain books and records. 


2/ At the District Committee hearing applicant stated that 
she had not been able to repay the loan to the Small Busi- 
ness Administration. 


3/ Of course, no one compelled applicant to enter the 
securities business, with or without what she considers ade- 
quate capital. 


4/ At the hearing, at the suggestion of the NASD District 
Committee Members, applicant undertook to obtain and 
furnish to the Committee statements from her doctors and 
hospitals respecting her medical expenses, but did not sub- 
mit any such information. 


5/ On appeal here, applicant claims that she did not sub- 
mit any false financial staterrents to the NASD. She had 
previously admitted, however, that she had submitted such 
statements to the District of Columbia Commission and 
that there was no justification for her actions in that regard. 
It was appropriate for the NASD to treat the submission of 
false reports to a governmental body as a violation of its 
rules respecting high standards of commercial honor. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 10626/February 1, 1974 


See Securities Act Release No. 5452/February 1, 1974. 








HOLDING COMPANY ACT 
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PUBLIC UTILITY HGLD!ING COMPANY ACT OF 1935 
Release No. 18264/January 28, 1974 


it: the Matter of 


EASTERN UTILITIES ASSOCIATES 
Bosion, Massachusetts 


BLACKSTONE VALLEY ELECTRIC COMPANY 
Lincoln, Rhode Island 


&RGCK TON EDISON COMPANY 
Brockton, Massachusetts 
(70-5388) 


SUPP).EMEN?AL ORDER AUTHORIZING EXTENSION 
GF MATURITY OF SHORT TERM NOTE AND Ex- 
TENSION Cf PERIOD OF OPEN ACCOUNT ADVANCE. 


Eastern Utilities Asscciates ("EUA”), a registered holding 
company, and two o- its electric utility subsidiary companies, 
Blackstone Valley E'ectric Company (“Blackstone”) and 
Brockton Edison Ccinpany, have filed with this Commission 
a post eficctive semendment to the application-declaration, 

as previously amended, filed in this proceeding pursuant to 
Sections S!{s), 7, 2a}, 10, 12(b), 12(c) and 12(f) of the 
Public Utility Holding Company Act of 1935 ("Act”) and 
Rules 43(2) ard 45{a} promulgated thereunder regarding 

the following prcposed transactions. 


Ry Orcer dated October 30, 1973, in this proceeding (Hold- 
ing Campany Act Release No. 18142), EUA was authorized 
to borrow $14.590,000 irom The Chase Manhattan Bank, 
(N.A.) (“Chase”) and to issue Chase its note in that amount, 
maturing ir pet more than 90 days. By said Order, EUA was 
further authorized to make an open account advance of 
$14,£00,G00 to Blackstone, the proceeds of said advance to 
be used ts f-ey ceriain of Blackstone’s bonds maturing on 
Novembe: 1}, 1973. 


EUA now ovtpeses to extend the date through which it 

can issue and se!l its $14,500,000 note to Chase and make 
the open account advance to Blackstone to April 29, 1974. 
In all respects tae terms and conditions of the note and 
open account advance will be the same as heretofore set 
forth in said application-declaration, as previously amended. 


No state commission and no federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. The record is incomplete with regard to the 
fees anc expenses to be incurred in connection with the 
proposed transactions. 


Upon the basis of the facts in the record, as further amend- 
ed by the said post effective amendment, it is hereby found 
that the applicable standards of the Act and the rules there- 
under are satisfied and that no adverse findings are neces- 
sary ; and that it is appropriate in the public interest and in 
the interest of investors and consumers that the application- 
declaration, as further amended by said post effective 
amendment, be granted and permitted to become effective. 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-decla- 
ration, as further amended by said post effective amend- 
ment, be, and it hereby is granted and permitted to become 
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effective forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, and sub 
ject further to the reservation of jurisdiction over fees and 
certain other matters in this proceeding as previously re- 
served by Order dated October 30, 1973 (Holding Com- 
pany Act Release No. 18142). 







For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18265/January 29, 1974 


in the Matter of 


GRANITE STATE ELECTRIC COMPANY 
NEW ENGLAND ELECTRIC SYSTEM 

20 Turnpike Road 

Westborough, Massachusetts 01581 

(70-5438) 


NOTICE OF PROPOSED INCREASE IN AUTHORIZED 
SHARES AND ISSUE AND SALE OF COMMON STOCK 
BY SUBSIDIARY COMPANY TO HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that New England Electric 
System (“NEES”), a registered holding company, and its 
electric utility subsidiary company, Granite State Electric 
Company ("Granite”), have filed an application-declaration 
with this Commission pursuant to the Public Utility Holding 
Company Act of 1935 ("Act”), designating Sections 6(b), 
9(a), and 10 of the Act as applicable to the proposed trans- 
actions. All interested persons are referred to the appli- 
cation-declaration, which is summarized below, for a com- 
plete statement of the proposed transactions. 





Granite proposes to increase its capital stock by the author- 
ization cf 10,000 additional shares of common stock of the 
aggregate par value of $1,090,0U0. Such shares are proposed 
to be issued and sold at the price of $100 per share as fixed 

by Granite’s Board of Directors. NEES, the sole common 
stockholder, proposes to acquire such shares for a cash 
consideration of $1,000,900. Upon such authorization, is- 
sue, and sale, Granite wil! have outstanding 60,400 shares 

of common stock of an aggregate par value of $6,040,000. } 


The proceeds from the issue and sale of the additional 
common stock wil! be applied towards the payment of short- 
term notes. As of January 14, 1974, Granite had outstand- 
ing $8,400,000 of siiort-term notes payable. 


The expenses related to the proposed transactions are esti- j 
mated at $4,200 of which Granite and NEES will pay 
$4,000 and $206, respectively. It is stated that the New 
Hampshire Public Utilities Commission has jurisdiction over 
the proposed issue and sale of common stock by Granite. It 
is also stated that no other state commission and no federal 
commission, other than this Commission, has jurisdiction 
over the proposed transactions. 
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NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 26, 1974, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application-declaration which he 
desires to controvert; or he may request that he be notified 
if the Commission should order a hearing thereon. Any 

such request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy 
of such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the applicants-decla- 
rants at the above-stated address, and proof of service (by 
affidavit or, in case of an attorney-at-law, by certificate) 
should be filed with the request. At any time after said date, 
the application-declaration, as filed or as it may be amended, 
may be granted and permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem appro- 
priate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 
developments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18266/January 29, 1974 


In the Matter of 


THE NARRAGANSETT ELECTRIC COMPANY 
280 Melrose Street 

Providence, Rhode Island 02901 

(70-5447) 


NOTICE OF PROPOSED ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that The Narragansett E- 
lectric Company (“Narragansett”), an electric utility subsi- 
diary company of New England Electric System (“NEES”), 
a registered holding company, has filed an application with 
this Commission pursuant to the Public Utility Holding 
Company Act of 1935 ("Act"), designating Section 6(b) 

of the Act and Rule 50 promulgated thereunder as appli- 
cable to the proposed transaction. All interested persons 
are referred to the application, which is summarized below, 
for a complete statement of the proposed transaction. 


Narragansett proposes to issue and sell $10,000,000 aggre- 
gate principal amount of its First Mortgage Bonds, Series 

J, __%, to mature not more than 30 years from March 1, 
1974. Such bonds will be sold pursuant to the competitive 
bidding requirements of Rule 50, and the interest rate 
(which shall be a multiple of 1/8 of 1%) and the price ex- 
Clusive of accrued interest (which shall be not less than 


100% nor more than 102.75% of the principal amount) wi!! 
be determined by the competitive bidding. The bonds will 
be issued under the First Mortgage Indenture and Deed of 
Trust dated as of September 1, 1944, between Narragansett 
and Rhode Island Hospital Trust National Bank, Trustee, as 
heretofore supplemented and amended and as to be further 
supplemented by a Ninth Supplemental Indenture to be 
dated as of March 1, 1974, which may include a prchibition 
until March 1, 1979, against refunding the bonds with the 
proceeds of funds borrowed at an effective interest cost 
lower than that of the Series J Bonds. Narragansett will 
decide on both the maturity and refundability of the bonds 
after the date of public invitation for proposals and will 
notify prospective bidders not later than the second fu!! 
business day prior to the time of the bidding. 


As of January 15, 1974, Narragansett had outstanding 
$8,000,000 of short-term bank notes. The proceeds from 
the sale of the bonds will be applied towards the payment 
of then outstanding short-term notes evidencing borrowings 
made for capitalizable expenditures or to reimburse the 
treasury therefor. 


The application states that the Department of Business 
Regulation of Rhode Island has jurisdiction over the issue 
and sale of the bonds, and that no other state commission 
and no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. The fees 
and expenses to be paid by Narragansett are estimated at 
$85,000, including service fees, at cost, of New England 
Power Service Company, a wholly-owned subsidiary com- 
pany of NEES, of $30,000. The fees of counsel! for the 
underwriters are to be paid by the successful bidders and 
will be supplied by amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 25, 1974, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. Acopy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the applicant at the 
above-stated address, and proof of service (by affidavit or, 
in case of an attorney-at-law, by certificate) should be filed 
with the request. At any time after said date, the appli- 
cation, as filed or as it may be amended, may be granted as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem appro- 
priate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 
developments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18267/January 30, 1974 


In the Matter of 


PINEHURST, INCORPORATED 
200 Sheffield Street 
Mountainside, New Jersey 07092 
(31-729) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 2(a) (3) OF THE ACT 


NOTICE IS HEREBY GIVEN that Pinehursi, Incorporated 
(“Pinehurst”) has filed an application and an amendment 
thereto pursuant to Section 2(a) (3) of the Public Utility 
Holding Company Act of 1935 (“Act”) for an order decla- 
ring it not to be an electric utility company for the pur- 
poses of the Act. All interested persons are referred to the 
application, which is summarized below, for a complete 
statement of the facts. 


Pinehurst owns and operates a recreational resort com- 
munity of approximately 9,000 acres consisting of the 
Village of Pinehurst, North Carolina, and its surrounding 
areas. The company’s businesses are divided into four 
general categories - sales of real estate and condominiums, 
resort operations, commercial operations, and municipal 
operations. The electric operations of Pinehurst, which 
consist of the distribution and sale of electric energy, are all 
located in the small Village of Pinehurst. It is stated that 
the system was established many years ago at a time when 
the area was not served by any electric utility company. 
The customers now served consist of Pinehurst’s businesses, 
facilities, tenants, and employees, as well as customers who 
own homes or other buildings (such as the hospital) on land 
which has been sold. 


At December 31, 1972, the consolidated assets of Pinehurst 
and its subsidiaries amounted to $29,628,384, and for the 
year then ended their consolidated revenues and net income 
amounted to $12,866,286 and $483,564, respectively. At 
December 31, 1972, the electric distribution assets of the 
company had a net book value of $408,393 (or 1.4% of its 
consolidated assets). For such year electric revenues 
amounted to an estimated $159,895 (or 1.24% of Pine- 
hurst’s consolidated revenues), after elimination of intra- 
company and intercompany sales of $122,923 and sales to 
tenants and employees estimated at $17,623. The contri- 
bution to net income of such $159,895 of electric revenues 
amounted to an estimated loss of $13,843. During 1972, an 
estimated 6,956,216 KWH of electric energy was sold by 
Pinehurst to customers other than tenants and employees. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 25, 1974, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. Acopy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the applicant at the 
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above-stated address, and proof of service (by affidavit or, N 
in case of an attorney-at-law, by certificate) should be filed r 
with the request. At any time after said date, the appli- tt 
cation, as amended or as it may be further amended, may 0 
be granted, or the Commission may take such other action 0 
as it may deem appropriate. Persons who request a hearing t 
or advice as to whether a hearing is ordered will receive C 
notice of further developments in this matter, including the q 
date of the hearing (if ordered) and any postponements cl 
thereof. st 
2% vr 
For the Commission, by the Division of Corporate "egu- 1 
lation, pursuant to delegated authority. a 
: = 
George A. Fitzsimmons r 
Secretary ¢ 
| b 
a 
0 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 ¢ 
Release No. 18268/January 30, 1974 t 
In the Matter of f 
F 
CITIES SERVICE OIL COMPANY 
110 West 7th Street, Box 300 
Tulsa, Oklahoma 74102 } 
(31-720) 
NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 2(a) (4) OF THE ACT 
f 


NOTICE IS HEREBY GIVEN that Cities Service Oil Com- 
pany ("Cities Service”), has filed an application and amend- 
ments tiereto pursuant to Section 2(a) (4) of the Public U- 
tility Holding Company Act of 1935 (“Act”) for an order 
declaring it not to be a gas utility company for the pur- 
poses of the Act. All interested persons are referred to the | 
application, which is summarized below, for a complete 
statement of the facts. 





Cities is an integrated oil company primarily engaged in ex- 
ploration for, and development, production, and sale of, } 
crude oil and natural gas, and in refining, transporting, 
buying, and selling crude petroleum and products derived . | 
therefrom. The company carries on its operations in 46 

states and in the District of Columbia. At December 31, | 
1972, Cities Service and its subsidiaries had assets of | 
$1,255,023,171 and gross revenues of $1,192,373,048 for | 
the twelve months then ended. $78,036 of such revenues } | 
were derived from retail sales of natural gas made by the 
company in the states of Kentucky ($68,547), Marylend 
($90), and West Virginia ($9,399) to residents of said states 
in an area in close proximity to the company’s producing 
properties or gas pipelines. Such amounts of gross revenues 
from gas sales totals less than one hundredth of one percent 
of Cities Service’s operating revenues. It is stated that 
under Kentucky law property owners whose property and 
point of desired service is located within one-half air mile of 
a company’s producing gas well or gas gathering pipeline 
have the right to obtain gas service at rates and minimum 
monthly charges determined by the Public Service Com- 
mission of Kentucky and that nearly all of the company’s 
revenues derived from domestic gas sales in Kentucky are 
from services furnished to such customers. 


















NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 25, 1974, request in writing 
that a hearing be held on such matter, stating the nature 

of his interest, the reasons for such request, and the issues 
of fact or law raised by said application which he desires 

to controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the applicant at the 
above-stated address, and proof of service (by affidavit or, 
in case of an attorney-at-law, by certificate) should be filed 
with the request. At any time after said date, the appli- 
cation, as amended or as it may be further amended, may 
be granted, or the Commission may take such other action 
as it may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
notice of further developments in this matter, including the 
date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18269/January 30, 1974 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 
(70-5439) 


ORDER AUTHORIZING AGREEMENT WITH INDUS- 
TRIAL DEVELOPMENT AUTHORITY FOR CONSTRUC- 
TION OF POLLUTION CONTROL EQUIPMENT FI- 
NANCED BY SALE OF REVENUE BONDS; EXCEPTION 
FROM COMPETITIVE BIDDING 


Alabama Power Company (”APCO”), an electric utility subsi- 


diary company of The Southern Company, a registered 
holding company, has filed an application and amendments 
thereto with this Commission pursuant to Sections 6(b) and 
9(a) of the Public Utility Holding Company Act of 1935 
("Act") and Rule 50 promulgated thereunder as applicable 
to the proposed transactions. 


APCO is currently constructing an electric generating plant 
located at the site of the existing facilities of Southern E- 
lectric Generating Company, near Wilsonville, Alabama. 

The facility is expected to be operational in May, 1974. In 
order to comply with environmental control standards with 
respect to air and water quality, APCO has and will under- 
take to construct certain facilities (“Project”) solely for this 
purpose. The total cost of the Project is presently esti- 
mated not to exceed $23 million. 


To finance the Project, APCO proposes to enter into an 





Installment Sale Agreement (“Agreement”) with The Indus- 
trial Development Board of the Town of Wilsonville, Ala- 
bama (“Board”), which will provide for the acquisition, 
construction and equipping of the Project by the Board, 
and the issuance by the Board, pursuant to an indenture 
(“Indenture”) to be entered into between the Board and an 
indenture trustee ("Trustee”), of its pollution control 
revenue bonds (“Pollution Bonds”) in an amount not to 
exceed $23 million. The proceeds of the sale of Pollution 
Bonds will be deposited by the Board with the Trustee and 
will be applied to the payment of the cost of construction 
(as defined in the Agreement) of the Project. 


It is further proposed, and the Agreement provides, that 
the Project will be sold to APCO, the purchase price to be 
paid in semi-annual installments over a period of 30 years. 
The purchase price shall be in an amount sufficient to pay 
the principal and interest on the Pollution Bonds as such 
amounts become due and payable. APCO may prepay the 
purchase price (a) in whole or in part, at APCO’s option, at 
any time after ten years from the date of issuance of the 
Pollution Bonds, subject to payment of a premium equal to 
3% of the principal amount in the eleventh year ~4 
declining thereafter by % of 1%, and (b) in whole, at APCO’s 
option in certain other specified instances without pre- 
mium. 


In order to obtain the benefit of a rating for the Pollution 
Bonds equivalent to the rating enjoyed by the first mortgage 
bonds outstanding under APCO’s bond indenture ("Mort- 
gage”), APCO proposes to issue a series of such first mortgage 
bonds ("Collateral Bonds”) under the Mortgage, pursuant 

to a supplemental indenture (“Supplemental Mortgage”). 
The Collateral Bonds, to be issued in a principal amount 
(not exceeding $23 million) equal to the principal amount 
of the Pollution Bonds, will be deposited with the Trustee 
as security for APCO’s obligations under the Agreement. 
The Collateral Bonds will have a stated interest rate equal to 
the interest rate per annum to be borne by the Pollution 
Bonds, will mature on the maturity date of such Pollution 
Bonds, and will be non-transferable. The Supplemental 
Mortgage will provide, however, that until the Trustee shall 
have demanded mandatory redemption of the Collateral 
Bonds, no interest in respect of the Collateral Bonds shall 
accrue or become payable, but that upon acceleration of 
Pollution Bonds then outstanding by the Trustee, he may 
demand the mandatory redemption of the Collateral 

Bonds at a price equal to the principal amount thereof plus 
accrued interest, if any, to the date fixed for redemption. 


The Indenture will provide that, upon deposit of funds 
with or direction to the Trustee by APCO to apply available 
funds, or upon delivery of outstanding Pollution Bonds 
sufficient to pay or redeem all or any part of the Pollution 
Bonds, the Trustee will be obligated to deliver to APCO 
Collateral Bonds in an aggregate principal amount equal 

to that amount of Pollution Bonds for the payment or 
redemption of which such funds have been deposited or 
applied or which shall have been so delivered. The In- 
denture will further provide for the application of such of 
the proceeds of the Pollution Bonds which, upon comple- 
tion of the Project, remain unused, to the redemption of 
the Pollution Bonds, at APCO’s direction, at their principal 
amount plus accrued interest. 





It is stated that the Pollution Bonds are expected to be 
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marketed pursuant to arrangements among the Board and 
The First Boston Corporation, Goldman, Sachs & Co., In 
corporated and Sterne, Agee & Leach, Inc. In accordance 
with the laws of the State of Alabama, the interest rate 
thereon will be fixed by the Board, and the terms and sale 
of the Pollution Bonds must be satisfactory to APCO, al- 
though APCO will not be a party to the underwriting ar- 
rangement. The terms of the Pollution Bonds contain 
sinking fund provisions, which, in the aggregate, will retire 
at least twenty-five percent of the original issue by its final 
maturity date. APCO further states that it is expected that 
the interest payable on the Pollution Bonds will be exempt 
from federal income taxation, and its bond counsel will is- 
sue an opinion to that effect. It is not possible to ascertain 
in advance precisely the interest rate which may be obtained 
in connection with the issuance of the Pollution Bonds, 
but APCO is advised that tax-exempt bonds of like quality 
and tenor have historically carried an annual interest rate 
approximately one and one-half to two and one-half per- 
cent lower than comparable taxable long-term corporate 
bonds. 


For financial and accounting reporting purposes, the in- 
debtedness of APCO under the Collateral Bonds will be 
capitalized. The fees, commissions and expenses incurred 
or to be incurred in connection with the proposed trans- 
actions aggregate $95,600, which sum includes a 

$34,500 mortgage privilege tax, $20,000 in legal fees and 
an $18,000 trustee’s fee. It is stated that the Alabama 
Public Service Commission has jurisdiction over the is- 
suance of the Collateral Bonds and the assumption by 
APCO of its obligations under the Agreement. The order of 
that commission has been issued and supplied to this Com- 
mission. The issuance and delivery of APCO’s Collateral 
Bonds to the Board is excepted from the competitive bid- 
ding requirements of Rule 50 by reason of clause (a) (5) 
thereof inasmuch as they are to be issued and delivered sole- 
ly to secure APCO’s obligations to the Board and no public 
offering by APCO is to be made. No other State com- 
mission, and no Federal commission, other than this Com- 
mission, has jurisdiction over the proposed transactions. 


Due notice of the filing of said application, as amended, has 
been given in the manner prescribed in Rule 23 promul- 
gated under the Act (Holding Company Act Release No. 
18233), and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable standards of 
the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate i: 
the public interest and in the interest of investors and 
consumers that said application, as amended, be granted: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted forthwith, subject 
to theterms and conditions prescribed in Rules 24 and 50 
promulgated under the Act. 


IT 1S FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to (i) the semi-annual 
installment payment obligations to be undertaken by APCO 
pursuant to the proposed Agreement with the Board, and 
(ii) the interest rate to be borne by APCO’s Collateral 
Bonds, insofar as the foregoing matters are affected by the 
effective interest rate or rates of the Pollution Bonds to be 
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soid by the Board in connection with the transactions pro- 
posed in this proceeding. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18270/January 30, 1974 


In the Matter of 


DELMARVA POWER & LIGHT COMPANY 
Wilmington, Delaware 
(70-5444) 


ORDER AUTHORIZING FINANCING OF POLLUTION 
CONTROL FACILITIES INVOLVING THE SALE AND 
REPURCHASE OF SAID FACILITIES AND ISSUANCE 
AND SALE OF POLLUTION CONTROL NOTES PUR- 
SUANT TO AN AGREEMENT WITH STATE DEVELOP- 
MENT AUTHORITY; EXCEPTION FROM COMPETITIVE 
BIDDING 


Delmarva Power & Light Company (“Delmarva”), a regis- 
tered holding company, has filed an application-decla- 
ration and amendment thereto with this Commission pur- 
suant to Sections 6(a), 7, 9(a) (1), 10, and 12(d) of the 
Public Utility Holding Company Act of 1935 ("Act”) and 
Rules 44(b) (3) and 50 promulgated thereunder regarding 
the following proposed transactions. 


Delmarva, Atlantic City Electric Company, Philadelphia E- 
lectric Company, and Public Service Electric and Gas Com- 
pany (“Companies”) are owners, as tenants in common of 
two nuclear electric generating units (“Units 2 and 3”) being 
constructed at the Peach Botton Atomic Power Station in 
Peach Bottom Township, York County, Pennsylvania. 
Delmarva’s undivided interest in said units is 7.51%. It is 
expected that Units 2 and 3 will be placed in commercial 
operation in early 1974 and the fall of 1974, respectively. 
The total cost of the two units is estimated at approximately 
$776,000,000, to be shared among the Companies ac- 
cording to their respective ownership interests. 


In order to comply with applicable state and federal environ- 
mental control standards with respect to air and water 
quality, it was necessary to construct, as part of Units 2 
and 3, certain pollution control facilities (“Facilities”), 
designed for the abatement of atmospheric and water 
pollution and the disposal of sewage and solid waste. The 
Companies, including Delmarva, propose to enter into a 
Pollution Contro! Facilities Agreement (“Agreement”) with 
the York County Industrial Development Authority 
("Authority”), an instrumentality of the Commonwealth of 
Pennsylvania, under which the Authority would undertake, 
among other things, the financing of the Facilities, as more 
fully described below. 


The Agreement provides that each Company will transfer to 
the Authority its interest in the Facilities as it presently 














aly 


on- 














exists, subject to the lien of each Company's existing first 
mortgage indenture, and will be reimbursed for its cost of 
acquiring and constructing the property so transferred. 
Title to various portions of the Facilities will be in the 
Authority during the course of construction. Upon com- 
pletion of each such portion, however, title to that portion 
will be conveyed to the Companies. 


The Authority, upon request of each Company, will finance 
the Facilities through the sale, separately in respect of the 
portion of the Facilities costs attributable to each such 
Company, of the Authority’s Pollution Control Revenue 
Bonds (“Bonds”) in one or more series, at the times, in the 
amounts, at the interest rates and for prices approved by 
that Company. Bonds in respect of each Company will be 
issued under a separate trust indenture (“Indenture”) with 
a corporate trustee (“Trustee”) approved by that Company. 
The maximum aggregate principal amount of Bonds pro- 
posed to be issued in respect of Delmarva is $11,000,000, 
which Bonds may be issued in one or more series the 
timing of which will be determined by prevailing market 
conditions but in any event not later than December 31, 
1974. All Bonds will be subject to redemption prior to 
maturity at the option of the Authority, upon the direction 
of the particular Company, after they have been outstand- 
ing for 10 years; the initial redemption price will be 103% 
of principal amount, declining annually at the rate of 2% 
for six years after which time the Bonds may be redeemed 
at par. A portion of the Bonds may be issued in serial form 
carrying various maturity dates, which, when combined 
with mandatory sinking fund requirements, would retire 

at least 25% of the aggregate principal amount of the 
Bonds prior to maturity of the remaining term Bonds. 
Application has been made on behalf of the Authority and 
the Companies to the Internal Revenue Service for its 
ruling that interest on the Bonds will be exempt from 
Federal income taxation. Delmarva states that while it is 
not possible to ascertain in advance precisely the interest 
rate which may be obtained in connection with the is- 
suance of the Bonds, it has been advised that similar tax- 
exempt bonds have historically carried an annual interest 
rate approximately 1 - %% lower than comparable taxable 
long-term bonds. 


The proceeds from the sale of the Bonds issued in respect 
of each of the Companies will be placed in a separate ac- 
count in a Construction Fund administered by an in- 
dependent escrow agent and will be disbursed for that Com- 
pany’s share of the cost of the Facilities, including interest 
on the related Bonds, in the manner specified in the Agree- 
ment and allowed by the Indenture with respect to the 
related Bonds. Payments from the Construction Fund will 
be charged against each Company’s account according to 

its ownership interest in Units 2 and 3. 


Upon completion of construction, each Company will pur- 
chase from the Authority an undivided interest in the 
Facilities corresponding to its proportionate interest in 
Units 2 and 3, for a purchase price equal to the principal 
amount of the Bonds issued in respect of such Company. 
To satisfy its obligation to pay its proportionate share of 
the total purchase price, each Company, concurrently with 
the issue and delivery by the Authority of each series of 
Bonds related to that Company, will execute and deliver to 
the Trustee under the related Indenture its non-negotiable 
Pollution Control Obligations (“Notes”) corresponding to 


such Bonds in principal amount, interest rate, maturity 
dates, sinking fund and redemption provisions designed to 
service such Bonds. Pursuant to that obligation, Delmarva 
proposes to issue to the appropriate Trustee not more than 
$11,000,000 principal amount of Delmarva’s Notes, which 
Notes will be secured by a lien on Delmarva’s undivided 
interest in the Facilities, subject only to the lien of the 
mortgage securing Delmarva’s outstanding First Mortgage 
and Collateral Trust Bonds. 


It is contemplated that the Bonds will be sold by the 
Authority pursuant to arrangements between the Authority 
and The First Boston Corporation and Drexel Burnham & 
Co. Incorporated. Delmarva will not be a party to the under- 
writing agreement for the Bonds to be issued in respect of 
Delmarva, but such agreement will provide that the terms 

of such Bonds and of their sale by the Authority shall be 
satisfactory to Delmarva. 


The Public Service Commission of the State of Delaware has 
authorized the proposed issuance of Notes and the transfer 
of title to portions of the Facilities. No other State or 
Federal commission, other than this Commission, has juris- 
diction over the proposed transactions by Delmarva. The 
fees and expenses incident to the proposed transaction 
aggregate $64,000, including legal fees of $18,100 and ac- 
countants fees of $10,000. 


The issuance and delivery of Delmarva’s Notes to the Author- 
ity is excepted from the competitive bidding requirements 

of Rule 50 by reason of clause (a) (5) thereof on the grounds 
that the Notes will be issued and delivered solely to secure 
Delmarva’s obligations to the Authority and no public 
offering by Delmarva is to be made. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promul- 
gated under the Act (Holding Company Act Release No. 
18248), and no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the Act 
and the rules thereunder are satisfied and that no adverse 
findings are necessary ; and that it is appropriate in the 
public interest and in the interest of investors and consumers 
that said application-declaration, as amended, be granted and 
permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-decla- 
ration, as amended, be, and it hereby is, granted and permit- 
ted to become effective forthwith, subject to the terms and 
conditions prescribed herein and in Rule 24 promulgated 
under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, and here- 
by is, reserved with respect to (i) the installment-payment 
obligations to be undertaken by Delmarva pursuant to the 
proposed Agreement between Delmarva and the Authority, 
and (ii) the interest rate to be borne by Delmarva’s Notes, 
insofar as the foregoing matters are affected by the ef- 
fective interest rate or rates of the Bonds to be sold by the 
Authority in connection with the transactions proposed in 
this proceeding. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18271/January 30, 1974 


In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 
(70-5433) 


MEMORANDUM OPINION AND ORDER AUTHORI- 
ZING ISSUE AND SALE OF FIRST MORTGAGE BONDS 
AT COMPETITIVE BIDDING AND DENYING REQUEST 
FOR HEARING 


Georgia Power Company ("Georgia”), an electric utility 
company, has filed with us an application and amendments 
thereto pursuant to Section 6(b) of the Public Utility Hold- 
ing Company Act of 1935 (“Act”) and Rule 50 promul- 
gated thereunder. Georgia is a subsidiary company of the 
Southern Company (“Southern”), a registered holding 
company, which owns all the outstanding common stock 
of Georgia. 


As of November 30, 1973, Georgia’s capitalization consisted 
of: 





Amount 

(000’s Omitted) Percent 
Common and paid in capital $ 641,050 
Retained earnings 127,394 
Common equity 768,444 34.2 
Preferred stock and premium po a. 
First mortgage bonds 1,217 . 
Total $2, 244,729 100.0 








Georgia has issued its outstanding bonds pursuant to an 
indenture, created in 1941, and supplements thereto. The 
application before us concerns the issue and sale of an 
additional $150 million of Georgia's first mortgage bonds, 
maturing January 1, 2004. The bonds will be issued and 
sold pursuant to a further supplement to be dated as of 
January 1, 1974. 


Competitive bidding has been completed in compliance 
with Rule 50, and on January 21, 1974, Georgia received 
three bids and, subject to our order, it accepted a bid of 
99.405 for the bonds, bearing a coupon rate of 8 - 5/8%, 
to realize $149,107,500. The bonds are to be re-offered 
to the public at 100.26. 


Georgia has been authorized by the Georgia Public Service 
Commission ("Georgia Commission”) to sell a total of 

$410 million of bonds and $60 million of preferred stock 

in 1974. It expects to receive $120 million in common 
stock equity from Southern and accumulate $88.4 million 
internally. 1/ Georgia is also to receive in 1974 $11 million 
from the Development Authority of Bartow County to 
finance pollution control facilities. To the extent that 
further financing of this nature occurs a corresponding re- 
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duction in the proposed general financing is to be made. 
All of these funds are required primarily to cover Georgia’s 
1974 construction budget of more than $500 million and 
to pay short-term borrowings incurred primarily for con- 
struction. 


At November 30, 1973, Georgia had $131 million in 
short-term debt obligations outstanding, of which $94 
million are to be paid in the immediate future. The full 
1974 financing program is intended to retire all short-term 
obligations, and none are expected to be outstanding at the 
end of 1974. 


A notice of filing of the pending application was issued on 
December 21, 1973, in the manner prescribed in Rule 23 
promulgated under the Act (Holding Company Act Re- 
lease No. 18230). This notice gave interested persons an 
opportunity to request a hearing on or before January 10, 
1974. A request for a hearing was filed by Georgia Power 
Project (“Project”), an unincorporated association of 
certain consumers of Georgia. We have given careful 
consideration to its request, to Georgia’s objections and 
Project’s reply to these objections. 


This pending application is filed under Section 6(b) of the 
Act which directs us to exempt by rule or order from the 


provisions of Section 7 securities issued by a subsidiary com- 


pany solely for the purpose of financing its business, if 

the issuance of such securities is expressly authorized by 
the appropriate state commission. The proposed bond is- 
sue of Georgia meets these requirements. Project raises 

no question as to Georgia’s need for the funds sought to be 
raised by the proposed bond financing. Indeed, the 
Georgia Commission was concerned about Georgia's 
suspension of development of its Wallace Dam and Rocky 
Mountain hydroelectric projects and its postponement of 
the second unit of the Hatch nuclear facility. That com- 
mission indicated in its rate decision of December 13, 1973, 
that the rate relief granted would permit the financing re- 
quired to proceed “with the construction of non-fossil fuel 
facilities with all deliberate speed.” Its order of January 2, 
1974, authorizing Georgia’s total 1974 financing includes 
the $150 million bond financing now before us. Project's 
request for rehearing was denied by the Georgia Commission 
on January 15, 1974. 


While security issues exempted under Section 6(b) need not 
satisfy all the standards of Section 7, it does not mean that 
Section 7 has no relevance at all. Section 6(b) expressly 
prescribes that our exemptive order is subject to such terms 
and conditions as we deem appropriate in the public inter- 
est and for the protection of investors or consumers. This 
mandate, as we have said, contemplates that, where there is 
a material variance from the standards of Section 7 and 
policies of the Act,” .. . it is our responsibility, despite 
state approval, to impose terms and conditions,” Public 
Service Company of Indiana, Inc., 26 S.E.C. 338, 349-50 
(1947). In exercising such authority we feel obliged to 
consider the provisions of Section 7, particularly as they 
relate to such basic questions as to whether the security is 
appropriate to the capital structure of the company and 
reasonably adopted to its earning power, safeguards which 
are explicitly provided in Section 7(d). In these respects we 
deem Sections 6(b) and 7 as substantially equivalent. We 
are satisfied that the application before us meets the 
requirements of Section 6(b) as thus considered. 
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In essence, Project asserts that Georgia’s 1974 financing 
program, as approved by the Georgia Commission, does not 
meet the standards of Section 7(d) of the Act because it 
does not provide for a greater amount of common stock 
equity. Project requests that we hold a hearing on the en- 
tire financing program, which we should require Georgia to 
modify so as to increase the proportion of equity and de- 
crease that of debt. 


As aconsumer group, Project is primarily concerned with 
the rate increase authorized by the Georgia Commission 

and argues that the proportion of debt in Georgia’s capital 
structure is forcing the Georgia Commission to allow rates 
“beyond reasonable levels.” It seems that Project’s basic and 
fallacious assumption, to which its request for hearing is 
directed, is that the substitution of common equity for first 
mortgage bonds would reduce Georgia’s cost of capital with 
resulting rate relief. It is universally recognized that junior 
equity commands and requires a higher return than well 
secured debt obligations. Indeed, in its rate order the 
Georgia Commission applied a return of 6.96% on debt 
capital and 12% on common equity in computing the overall 
rate of return which it allowed to Georgia. 


Besides, the Act we administer does not give us jurisdiction 
over Georgia’s rates to its consumers or to determine the 
rates that it may require to support the financing we are 
asked to approve. By its requirement of prior and express 
approval of the appropriate state commission, Section 6(b) 
undoubtedly contemplates that the impact of the financing 
upon rates will be fully considered by that commission. In 
the case of Georgia, as we have indicated, the Georgia Com- 
mission considered Georgia’s request for a rate increase as 
well as its 1974 proposed financing. The rate relief it 
granted in light of this financing, which it authorized, was 
projected to yield about 12% return on common equity, 
and it rejected the Project’s contentions. We cannot review 
these contentions in the proceeding before us. 


Although without jurisdiction over rates, we are concerned 
with Georgia’s financing as it affects Georgia’s capitalization 
because an unsound capital structure may have adverse 
effects on the interests of investors as well as consumers. 2/ 
It is in such statutory context that Section 6(b) requires 
that we examine the application before us. To that end we 
note that, as of November 30, 1973, Georgia’s common 
equity and long-term debt ratios were respectively 34.2% 
and 54.3% and would be 32.8% and 55.1%, giving effect to 
the $150 million bond financing before us and Southern’s 
capital contributions heretofore authorized. These ratios 
are clearly within the range we have deemed acceptable in 
numerous other cases. While the ful! 1974 financing pro- 
gram is not before us for disposition, we do note that, as 
found by the Georgia Commission in its order approving 
that program, the ratios at the end of 1974 are expected 

to be 31.04% and 57.89%, respectively. 


This is not to suggest that we would tolerate a continued 
erosion of Georgia’s equity. We note, though, that in the 
three years ending December 31, 1973, Georgia has received 
from Southern $316.3 million, and it expects an additional 
$120 million contribution in 1974. We consider the de- 
cline in Georgia’s common stock ratio as a result of the 
pending bond financing to be temporary. It does not war- 
rant the imposition of terms and conditions in the grant of 
the application before us. 


In terms of earnings the proposed bond financing meets the 
coverage requirements of Georgia’s bond indenture as to 
bond interest. Georgia's total fixed charges (consisting of 
total interest expense and one-third of rental expenses) are 
covered approximately 2.3 times on an actual basis and 1.8 
times on a pro forma basis. These ratios are based on the 
historical earnings for 1973, and do not reflect the full 
effect of the recent rate increase. 


The interest coverage requirements of Georgia’s 1941 bond 
indenture differ in some respects from those specified in 

our Statement of Policy. (Holding Company Act Release No. 
13105, February 16, 1956). The significant difference is in 
the treatment of “other income.” Georgia’s indenture 
authorizes inclusion of other income in the coverage com- 
putation to the extent of not more than 15% of twice the 
pro forma bond interest. Our Statement of Policy limits 
inclusion in the coverage requirements of other income to 
not more than 10% of operating income. 3/ 


The Statement of Policy explicitly recognized that then 
existing bond indentures, such as Georgia’s, would not 
fully conform to the Statement of Policy and provided that 
additional securities could continue to be issued thereunder 
unless the application of the provisions thereof “would in 
the Commission’s opinion require the making of adverse 
findings under Section 7(d) or the imposition as a condi- 
tion to granting an exemption under Section 6(b) of a 
requirement that such changes be made.” 


We find the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary with respect to Georgia’s pending application to 
issue and sell $150 million of its first mortgage bonds. A 
hearing with respect to this financing is neither necessary 
nor appropriate. 


The balance of the financing program previously described 
is not before us. As applications with respect to the is- 
suance and sale of the various securities are filed from time 
to time, we will consider such applications in light of the 
specific circumstances and the applicable standards of the 
Act. 


The fees and expenses to be incurred in connection with 
the proposed transaction total $189,200, including counsel 
fees of $25,000, accountants fees of $23,800, and charges 
of the indenture trustee (including its counsel) of $30,000 
and are not unreasonable 


IT 1S ORDERED, accordingly, pursuant to the applicable 
provisions of the Act and rules thereunder, that the appli- 
cation, as amended, be, and it hereby is, granted effective 
forthwith, subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act; and 


IT IS FURTHER ORDERED that the request for a hearing 
be, and it hereby is, denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


L/ This is $20 million less than the $140 million originally 
proposed, but the difference is offset by a similar increase in 
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the forecast of internally generated cash, so the total is 
unchanged. 


The projected $120 million common stock equity includes 
$36.5 million representing the 1974 balance of the contri- 
butions authorized by our order of December 26, 1972 
(Holding Company Act Release No. 17824). 


2/ Sections 1(b) (1), 6(b), 7(c) (1), and 7(d). Maintenance 
of an adequate equity ratio for Georgia has received our 
attention since the creation of the Southern system, The 
Commonvealth & Southern Corporation, 27 S.E.C. 532 
(1948). 


3/ The indenture provision, in substance, requires $1.70 of 
operating income for each $1.00 of bond interest, while 

the Statement of Policy would require $1.82 of operating 
income for each $1.00 of bond interest. 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18272/January 31, 1974 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 
Westborough, Massachusetts 
(70-5253) 


ORDER PERMITTING WITHDRAWAL OF POST-EFFEC- 
TIVE AMENDMENT 


NEW ENGLAND ELECTRIC SYSTEM ("NEES"), a regis- 
tered holding company, has previously filed a post-effective 
amendment to its amended application-declaration hereto- 
fore filed in this proceeding pursuant to Sections 6(a) and 


7 of the Public Utility Holding Company Act of 1935 (“Act”) 


and Rule 50(a) (5) promulgated thereunder. By said post- 
effective amendment, NEES requested an extension of 
time within which it could issue and sell short term notes 
to banks and to dealers in commercial paper. By Notice 
dated November 30, 1973 (Holding Company Act Release 
No. 18198), the Commission gave interested persons until 
December 27, 1973 to request a hearing on said post-ef- 
fective amendment. 


NEES has now requested permission to withdraw the post- 
effective amendment on the grounds that the original 
authority granted for NEES to borrow in this proceeding by 
Order dated November 14, 1972 (Holding Company Act 
Release No. 17760) terminates upon the completion of a 
common share issue and the sale of NEES gas utility com- 
pany subsidiaries and that these events have both occurred. 


It appearing that it is appropriate in the public interest 
and in the interest of investors and consumers that said 
post-effective amendment be withdrawn. 


IT 1S ORDERED that the post-effective amendment to the 
application-declaration, as previously amended be, and it 
hereby is, withdrawn. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18273/February 1, 1974 


In the Matter of 


DELMARVA POWER & LIGHT COMPANY 
800 King Street 

Wilmington, Delaware 19899 

(70-5450) 


NOTICE OF PROPOSAL TO AMEND CERTIFICATE 

OF INCORPORATION TO INCREASE AUTHORIZED 
COMMON AND PREFERRED STOCK AND TO SOLICIT 
SHAREHOLDER CONSENTS IN CONNECTION THERE- 
WITH 


NOTICE IS HEREBY GIVEN that Delmarva Power & Light 
Company (“Delmarva”), a registered holding company, has 
filed a declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 ("Act”), 
designating Sections 6(a), 7, and 12(e) of the Act and 

Rule 62 promulgated thereunder as applicable to the pro- 
posed transaction. All interested persons are referred to 
said declaration which is summarized below for a complete 
statement of the proposed transaction. 


The declaration states that Delmarva and its subsidiaries will 
require additional capital in the years ahead in order to 
finance the system’s construction program. Delmarva esti- 


mates that this program will require expenditures of approx- 


imately $110 million in 1974 and $505 million in the three 
succeeding years, and anticipates that a substantial portion 
of these funds will be raised through the issuance and sale 
of common and preferred stock. To assure that there is a 
readily available quantity of its equity securities to meet its 
financing requirements over the next four years, Delmarva 
now proposes to amend its Certificate of Incorporation 
(“Certificate”) to increase authorized preferred stock from 
1,300,000 shares, par value $100 per share, to 1,800,000 
shares, and authorized common stock from 17,000,000 
shares, par value $3,375 per share, to 25,000,000 shares. 
The issuance and sale of such stock will be the subject of 
future applications or declarations filed with the Com- 
mission. 


As a part of the declaration, and in connection with the 
aforementioned Certificate amendments, Delmarva pro- 
poses to solicit by proxy the consents of its outstanding 
common and preferred stockholders, which proxies will 

be used at its annual meeting of stockholders to be held on 
April 16, 1974. A majority vote of both preferred and 
common stockholders, voting separately as classes, is neces- 
sary to increase the authorized number of shares of pre- 
ferred stock, while a majority vote of the common stock- 
holders only is required to increase authorized common 
stock. 


It is stated that the fees, expenses or commissions incurred 
or to be incurred in connection with the preparation, as- 
sembling and mailing of proxies, proxy statements and re- 
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lated documents will be supplied by amendment, and that 
no other fees or expenses will be incurred in connection 
with the proposed transaction. It is further stated that no 
State commission and no Federal commission, other than 
this Commission, has jurisdiction over the proposed trans- 
action. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 27, 1974, request in writing 
that a hearing be held on such matter stating the nature of 
his interest, the reasons for such request, and the issues 

of fact or law raise@ by said declaration which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy 

of such request should be served personally or by mail 

(air mail if the person being served is located more than 
500 miles from the point of mailing) upon the declarant 

at the above-stated address, and proof of service (by affi- 
davit or, in case of an attorney-at-law, by certificate) 
should be filed with the request. At any time after said 
date, the declaration, as filed or as it may be amended, may 
be permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption from its 
rules under the Act as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem appro- 
priate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 
developments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18274/February 1, 1974 


In the Matter of 


PENNSYLVANIA POWER COMPANY 
New Castle, Pennsylvania 
(70-544 2) 


ORDER AUTHORIZING ISSUE OF FIRST MORTGAGE 
BONDS FOR SINKING FUND PURPOSES, ISSUE AND 
SALE OF PREFERRED STOCK AT COMPETITIVE BID- 
DING, AND AMENDMENT OF CHARTER 


Pennsylvania Power Company (“Pennsylvania”), an electric 


utility subsidiary company of Ohio Edison Company, a regis- 


tered holding company, has filed an application-declaration 
and amendments thereto with this Commission pursuant 
to Sections 6(a), 6(b), and 7 of the Public Utility Holding 
Company Act of 1935 (”Act”) and Rule 50 promulgated 
thereunder regarding the following proposed transactions. 


Pennsylvania proposes to issue $1,109,000 principal amount 
of First Mortgage Bonds, 3 - %% Series due 1982 to the First 


National City Bank, as trustee, under its Indenture dated 
November 1, 1945, as amended and supplemented (parti- 
cularly by the Third Supplemental Indenture dated February 
1, 1952) and to surrender such sinking fund bonds to the 
trustee in accordance with the sinking fund requirements. 
The sinking fund bonds are to be identical with those 
authorized by the Commission on February 28, 1973 (Hold- 
ing Company Act Release No. 17895) and due to be issued 
on the basis of property additions. Pennsylvania proposes 
to use the sinking fund bonds solely to obtain the inclusion 
in its general funds of the sinking fund payments on deposit 
and required to be made on or before December 1, 1974, 
with the trustee under the sinking fund provisions of the 
Indenture. The cash so acquired by Pennsylvania will be 
applied toward its cash requirements in 1974. 


Pennsylvania also proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under the 
Act, 80,000 shares of its __% preferred stock, $100 par 
value. The dividend rate of the preferred stock (which will 
be a multiple of 0.04%) and the price, exclusive of accrued 
dividends, to be paid to Pennsylvania (which will not be less 
than $100 nor more than $102.75 per share will be deter- 
mined by the competitive bidding. The terms will include 
a prohibition until February 1, 1979, against refunding the 
issue, directly or indirectly, with the proceeds of funds de- 
rived from the issuance of debt securities at a lower ef- 
fective interest cost or of other preferred stock at a lower 
effective dividend cost. 


The net proceeds from the sale of the perferred stock will 
be used by Pennsylvania to construct and acquire new 
facilities and to improve existing facilities, to repay bank 
loans incurred for such purposes, estimated to aggregate 
$1,400,000 at the time of the sale of the preferred stock, 
and to reimburse its treasury in part for monies expended 
for such purposes. 


The application-declaration states that Pennsylvania pre- 
sently has 60,951 shares of authorized and unissued prefer- 
red stock and that, to provide for the presently proposed 
sale and future additional sales, the company proposes to 
increase its authorized number of shares of preferred stock, 
with a par value of $100 per share from 320,000 shares 

to 500,000 shares. In connection with said proposed in- 
crease of authorized shares, Pennsylvania must seek the 
consent and approval of its sole voting stockholder, Ohio 
Edison Company. The company is advised that Ohio 
Edison Company proposes to give such consent and 
approval. 


The Pennsylvania Public Utility Commission has authorized 
the proposed issue and sale of the sinking fund bonds and 
the preferred stock. No other state commission and no 
federal commission, other than this Commission, has juris- 
diction over the proposed transactions. The fees and 
expenses to be incurred in connection with the sinking 
fund bonds are estimated at $2,000, including counsel fee 
of $500. The fees and expenses to be paid in connection 
with the issuance and sale of the preferred stock are esti- 
mated at $81,000 including counsel fee of $14,000, ac- 
countants’ fee of $19,000, and the fee of an independent 
service company of $13,750. The fee of counsel for the 
purchasers, to be paid by the successful bidders, is esti- 
mated at $9,500. 


SEC DOCKET/469 





Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promul- 
gated under the Act (Holding Company Act Release No. 
18251), and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable standards of 
the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and 
consumers that said application-declaration, as amended, be 
granted and permitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application-decla- 


ration, as amended, be, and it hereby is, granted and permit- 


ted to become effective forthwith, subject to the terms and 
conditions prescribed in Rules 24 and 50 promulgated 
under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 18275/February 1, 1974 


In the Matter of 


OHIO EDISON COMPANY 
Akron, Ohio 
(70-5441) 


ORDER AUTHORIZING ISSUE AND SALE OF 450,000 
SHARES OF PREFERRED STOCK AT COMPETITIVE 
BIDDING AND ISSUE OF BONDS FOR SINKING FUND 
PURPOSES 


Ohio Edison Company ("Ohio Edison”), a registered hold- 
ing company and a public-utility company, has filed a 
declaration and amendments thereto with this Commission 
pursuant to Sections 6(a) and 7 of the Public Utility Hold- 
ing Company Act of 1935 ("Act”) and Rule 50 promul- 
gated thereunder regarding the following proposed trans- 
actions. 


Ohio Edison proposes to issue and sell, subject to the com- 
petitive bidding requirements of Rule 50 under the Act, 
450,000 shares of its __% Preferred Stock, $100 par 
value. The dividend rate of the preferred stock (which will 
be a multiple of 0.04%) and the price, exclusive of accrued 
dividends, to be paid to Ohio Edison (which will not be less 
than $100 nor more than $102.75 per share) will be deter- 
mined by the competitive bidding. The terms will include 
a prohibition until February 1, 1979, against refunding the 
issue, directly or indirectly, with the proceeds of funds de- 
rived from the issuance of debt securities at a lower ef- 
fective interest cost or of other preferred stock at a lower 
effective dividend cost. 


The proceeds from the sale of the preferred stock will be 


used for the acquisition of property, the construction, com- 
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pletion, extension, renewal, or improvement of Ohio 
Edison’s facilities, or for the improvement of its service, or 
for the repayment of unsecured short-term debt, estimated 
to be outstanding at the time of issue in the amount of 
$5,000,000, incurred for, or for the reimbursement of its 
treasury for expenditures made for, such purposes. 


Ohio Edison also proposes, on or about May 1 and Nov- 
ember 1, 1974, to issue $9,106,000 principal amount of 
its First Mortgage Bonds 3 - 4% Series of 1955 due 1985, 
under the provisions of its Indenture dated as of August 

1, 1930, to Bankers Trust Company, Trustee, as amended 
and supplemented. Tl.e sinking fund bonds are to be of the 
series provided for by the Twelfth Supplemental Indenture 
dated as of May 1, 1955, and will be surrendered to the 
Trustee in accordance with the sinking fund provisions. 
The bonds are to be identical with those authorized by the 
Commission on September 7, 1973 (Holding Company Act 
Release No. 18086) and are to be issued on the basis of 
unfunded property additions. Ohio Edison estimates that, 
after giving effect to the issuance of sinking fund bonds, 
unfunded net property additions will amount to approxi- 
mately $192,000,000 as of October 31, 1973. 


The issue and use of the sinking fund bonds and the issue 
and sale of the preferred stock have been authorized by the 
Public Utilities Commission of Ohio. No other state com- 
mission and no federal commission, other than this Com- 
mission, has jurisdiction over the proposed transactions. 
The fees and expenses to be paid in connection with the 
sinking fund bonds are estimated at $1,600, including 
counsel fee of $500. The fees and expenses to be paid in 
connection with the issuance and sale of the preferred 
stock are estimated at $130,000, including counsel fee of 
$25,000, accountants’ fee of $33,000, and the fee of an 
independent service company of $14,200. The fee of 
counsel for the purchasers, to be paid by the successful 
bidders, is estimated at $15,000. 


Due notice of the filing of said application has been given 
in the manner prescribed in Rule 23 promulgated under the 
Act (Holding Company Act Release No. 18250), and no 
hearing has been requested of or ordered by the Com- 
mission. Upon the basis of the facts in the record, it is 
hereby found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no adverse find- 
ings are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers that 
said application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable provision of 
the Act and rules thereunder, that said application, as 
amended, be, and it hereby is, granted, effective forthwith, 
subject to the terms and conditions prescribed in Rules 24 
and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8199/January 28, 1974 


NOTICE OF PROPOSAL TO AMEND RULE 17a-7 UNDER 
THE INVESTMENT COMPANY ACT OF 1940 TO 
QUALIFY FOR THE RULES’ EXEMPTIVE RELIEF THE 
PURCHASE OR SALE OF SECURITIES PRINCIPALLY 
TRADED IN THE OVER-THE-COUNTE R MARKET SUB- 
JECT TO SPECIFIED CRITERIA AND TO AMEND 

ITEM 2.07 OF FORM N-1R AND OF THE EDP ATTACH- 
MENT TO FORM N-1R UNDER THE ACT TO OBTAIN 
BETTER INFORMATION CONCERNING RULE 17a-7 
TRANSACTIONS UNDER THE ACT. (File No. S7-509) 


NOTICE IS HEREBY GIVEN that the Securities and Ex- 
change Commission has under consideration the amend- 
ment of Rule 17a-7 under the Investment Company Act of 
1940 (the “Act”) pursuant to authority granted to the Com- 
mission in Sections 6(c) and 38(a) of the Act and the re- 
vision of Item 2.07 of Form N-1R and of the EDP Attach- 
ment to Form N-1R for management investment companies 
pursuant to authority granted to the Commission in Section 
30 of the Act and in Sections 13 and 15(d) of the Securi- 
ties Exchange Act of 1934 (the "1934 Act”). 


Rule 17a-7 under the Act exempts from the prohibitions 

of Section 17(a) of the Act purchase or sale transactioris 
between registered investment companies which are affi- 
liated persons, or affiliated persons of affiliated persons, of 
each other, or between separate series of a registered invest- 
ment company, provided they meet the criteria specified in 
the rule. These criteria include a requirement that the 
security involved be traded principally on a national securi- 
ties exchange. With the advent of the NASDAQ quotation 
system and the self regulatory protections afforded by that 
system, the Commission now believes that it may be appro- 
priate to expand the exemptive relief afforded by Rule 17a- 
7 to encompass transactions involving certain over-the- 
counter securities and proposes to amend the rule to 
include a transaction in such a security provided it is 
entered in an interdealer quotation system (such as 
NASDAQ) which is sponsored and governed by the rules of 
a national securities association registered pursuant to 
Section 15A of the 1934 Act; that the transaction is ef- 
fected at the average of the highest last independent bid 
and the lowest last independent offer quoted that day on 
that system for that security; and that at least two in- 
dependent bids and offers for that security are furnished or 
submitted by two or more brokers or dealers to the system 
and carried on that day. 


Item 2.07 of Form N-1R, the annual report of all manage- 


ment investment companies except those which issue period- 


ic payment plan certificates and small business investment 
companies, presently requires the registrant to describe in 
paragraphs (b) and (c), among other things, all Rule 17a-7 
transactions and to identify the persons involved and the 
nature of their affiliation with the registrant. The Com- 
mission now proposes to amend paragraphs (b) and (c) of 
Item 2.07 of Form N-1R to require the registrait to state 
the reasons why it was appropriate for one investment 
company to purchase securities which an affiliated invest- 






ment company wished to sell. This additional requirement 
is designed to deter any overreaching of the investment 
companies participating in Rule 17a-7 transactions and to 
assist the Commission in its enforcement program. 


item 2.07 of the EDP Attachment to Form N-1R presently 
requires the registrant to answer affirmatively or negatively 
whether it engaged in any transaction reported in Item 2.07 
of Form N-1R which was not exempted by order of the 
Commission or exempted or excepted by any provision of 
Sections 17 or 21 of the Act or any rule thereunder. To 
facilitate review of Rule 17a-7 transactions, the Com- 
mission now proposes to redesignate Item 2.07 of the EDP 
Attachment to Form N-1R as Item 2.07(a) and to add an 
Item 2.07(b) to the Attachment. Item 2.07(b) will require 
the registrant to state affirmatively or negatively whether 
it reported in Item 2.07 of its annual report on Form N-1R 
any transaction which was exempted by Rule 17a-7 under 
the Act. 


Accordingly, the Securities and Exchange Commission, 
pursuant to authority granted in Sections 6(c) and 38(a) of 
the Act, proposes to amend Rule 17a-7 by revising the rule 
as indicated below: 


Paragraph (a) of Rule 17a 7 would be amended by in- 
serting before the semi-colon “or of a security traded in the 
over-the-counter market.” 


Paragraph (b) of Rule 17a-7 would be amended by de- 
leting, in the beginning of the first sentence, ”(1)” and 
"The” and by adding in lieu thereof “If the” and by de- 
leting, after “exchange,” “and (2).” 


Paragraph (c) of Rule 17a-7 would be redesignated as 
paragraph (d) and a new paragraph (c) would be added. 


Paragraph (d) of Rule 17a-7 would be redesignated as 
paragraph (e). 


The Securities and Exchange Commission, pursuant to 
authority granted in Sections 30 of the Act and in Sections 
13 and 15(d) of the 1934 Act, proposes to amend Item 
2.07 of Form N-1R and of the EDP Attachment to Form 
N-1R for both closed-end and open-end management 
investment companies as follows: 


Paragraph (b) of Item 2.07 of Form N-1R would be 
amended by adding, at the end of paragraph (b), “If Rule 
17a-7 was relied upon for exemption, also state the reasons 
why the registrant purchased and the persons sold such 
security or property.” 


Paragraph (c) of Item 2.07 of Form N-1R would be 
amended by changing the period at the end of the para- 
graph to a comma and by adding “including, if Rule 17a-7 
was relied upon for exemption, the reasons why the persons 
purchased aiid the registrant sold such security or property.” 


The EDP Attachment to Form N-1R would be amended 
by redesignating “Item 2.07” as “Item 2.07(a)” and by add- 
ing new provision “Item 2.07(b)” which would read as 
follows: “Certain Purchase or Sale Transactions Between Cer- 
tain Registered Investment Companies (Rule 17a-7): State 
whether registrant reported in Item 2.07 of its annual re- 
port on Form N-1R for fiscal year any transaction which 
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was exempted by Rule 17a-7... (Yes or No)” 


As proposed Rule 17a-7 would read as follows (matter in 
brackets to be deleted, italicized matter to be added): 


Exemption of Certain Purchase or Sale Transactions 
Between Affiliated Registered Investment Companies 


Rule 17a-7. 


A purchase or sale transaction between registered invest- 
ment companies, which are affiliated persons, or affiliated 
persons of affiliated persons, of each other, or between 
separate series of a registered investment company, shall be 
exempt from Section 17(a) of the Act provided: 


(a) The transaction is a purchase or sale, for no con- 
sideration other than cash payment against prompt delivery, 
of a security traded on a national securities exchange or of 
a security traded in the over-the-counter market; 


(b) [(1) The] /f the principal market for such security 
is a national securities exchange, [and (2)] the transaction 
is effected at the independent current market price of such 
security on such principal market. For the purpose of this 
paragraph, the “current market price” shall be the last in- 
dependent sale price of such security on such exchange if 
such security was traded on such exchange on such day, or 
the average of the highest current independent bid and the 
lowest current independent offer for such security on such 
exchange if it was not traded on such exchange on such 
day; 


(c) /f the principal market for such security is the over- 
the-counter market, (1) the security is entered in an inter- 
dealer quotation system which is sponsored and governed 
by the rules of a national securities association registered 
pursuant to Section 15A of the Securities Exchange Act of 
1934, (2) the transaction is effected at the average of the 
highest last independent bid and the lowest last in- 
dependent offer for such security as quoted on such quo- 
tation system on such day, and (3) on such day such quo- 
tation system carries at least two independent bids and 
offers furnished or submitted by at least two brokers or 
dealers with respect to such security; 


(d) [(c)] The transaction is consistent with the policy 
of each registered investment company, or of separate 
series of a registered investment company, as recited in its 
registration statement and reports filed under the Act; and 


(e) [(d)] No brokerage commission, fee (except for 
customary transfer fees), or other remuneration is paid in 
connection with the transaction. 


As proposed paragraphs (b) and (c) of Item 2.07 of Form 
N-1R would read as follows (matter in brackets to be de- 
leted, italicized matter to be added): 


Item 207 Transactions Between Registrant or Controlled 
Company and Affiliated or Certain Other 
Persons (Sections 17(a), 17(b), 17(c), and 27) 


(b) If during the fiscal year any of the persons speci- 
fied below, acting as principal, sold to the registrant, or to 
any company controlled by the registrant, any security or 
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other property, other than pursuant to any of the excep- 
tions specified in Section 17(a) (1) or 17(c) of the Act, cite 
the specific order, if any, of the Commission pursuant to 
Section 17(b) of the Act relied upon for exemption, or, in 
the absence of such an order, describe the transaction, 
identify the persons and the nature of the affiliation with 
the registrant, and cite the rule, if any, under the Act re- 
lied upon for exemption. /f Rule 17a-7 was relied upon 
for exemption, also state the reasons why the registrant 
purchased and the persons sold such security or property. 


(c) If during the fiscal year any of the persons speci- 
fied in paragraph (b) above, acting as principal, purchased 
from the registrant, or from any company controlled by the 
registrant, any security or other property, other than pur- 
suant to any of the exceptions specified in Section 17(a) (2) 
or 17(c) of the Act, furnish the information required in 
paragraph (b) above [.] , including, if Rule 17a-7 was relied 
upon for exemption, the reasons why the persons purchased 
and the registrant sold such security or property. 


The Commission now proposes to amend Item 2.07 of Part 
11 of the EDP Attachment for Form N-1R of both regis- 
tered open-end and closed-end management investment 
companies by redesignating present Item 2.07 of the EDP 
Attachment as Item 2.07(a) and adding a new Item 2.07(b) 
to the EDP Attachment. 


As proposed Item 2.07(a) and (b) of Part II of the EDP 
Attachment would read as follows (new language italicized): 


Item 2.07(a) Transactions between registrant or controlled 
company and affiliated or certain other persons (Sections 
17(a), 17(b), 17(c) and 21). State whether registrant re- 
ported in Item 2.07 of its annual report on Form N-1R for 
fiscal year any transaction which was not exempted by an 
order of the Commission or exempted or excepted by any 
provision of Section 17 or 21 of the Act or any rule there- 
under. 

Sie A ae (Yes or No) 


Item 2.07(b) Certain Purchase or Sale Transactions Bet- 
ween Certain Registered Investment Companies (Rule 17a- 
7). State whether registrant reported in Item 2.07 of its 
annual report on Form N-1R for fiscal year any transaction 
which was exempted by Rule 17a-7 under the Act. 

ee ae (Yes or No) 


All interested persons are invited to submit their views on 
the proposed amendments, in writing, to George A. Fitz- 
simmons, Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549, to be received on or before 
March 14, 1974. All such communications will be available 
for public inspection and should refer to file No. S$7-509 


The Commission also wishes to call attention to the fact 
that some management investment companies are in- 
correctly answering present Item 2.07 of the EDP Attach- 
ment to Form N-1R. These investment companies have re- 
corded a ‘yes’ in the designated box in Item 2.07 of the 
EDP Attachment, yet they have not listed any transactions 
under Item 2.07 of Form N-1R. General information pro- 
vided under paragraph (a) of Item 2.07 of Form N-1R does 
not call for a ‘yes’ response under present Item 2.07 for 
purposes of the EDP Attachment. A ‘yes’ answer is re- 
quired only if the registrant has recorded a transaction 


























under paragraphs (b), (c), (d), or (e) of Item 2.07 of Form 
N-1R that is not exempted by order of the Commission or 
exempted or excepted by any provision of Section 17 or 
21 of the Act or any rule thereunder. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8200/January 28, 1974 


In the Matter of 


THE FIRST UTILITIES EXCHANGE FUND, INC. 
44 Wall Street 

New York, New York 10005 

(811-1305) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment Company 
Act of 1940 ("Act"), to declare by order upon its own 
motion that The First Utilities Exchange Fund, Inc., 
("Fund") registered under the Act as an open-end, diversi- 
fied management investment company, has ceased to be 

an investment company as defined in the Act. 


Fund was organized as a Maryland corporation on March 
19, 1965. On March 22, 1965, Fund registered under the 
Act by filing its Notification of Registration on Form 
N-8A. On that same date, it filed a Registration Statement 
under the Act on Form N-8B-1 and a Registration State- 
ment under the Securities Act of 1933 on Form S-5, which 
became effective on June 1, 1965. 


Fund presently has no assets, no shares of common stock 

outstanding, and no functioning board of directors. It has 
never issued any shares and does not propose to issue any 

shares. 


Section 3(c) (1) of the Act excepts from the definition of 


“investment company” any issuer whose outstanding securi- 


ties are beneficially owned by not more than 100 persons 
and which is not making and does not propose to make a 
public offering of its securities. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, on its own motion, finds that a 
registered investment company has ceased to be an invest- 
ment company, it shall so declare by order, and, upon the 
effectiveness of such order, the registration of such com- 
pany shall cease to be in effect. 


NOTICE IS FURTHER GIVEN, that any interested person 
may, not later than February 22, 1974, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues of 
fact or law proposed to be controverted, or he may request 


that he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washington 
D. C. 20549. Acopy of such request shall be served person- 
ally or by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon appli- 
cant at the address stated above. Proof of such service (by 
affidavit, or in case of an attorney-at-law, by certificate) 
shall be filed contemporaneously with the request. As pro- 
vided by Rule O-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the application 
will be issued as of course following said date unless the 
Commission thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who request 
a hearing, or advice as to whether a hearing is ordered, will 
receive notice of further developments in this matter, inclu- 
ding the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8201/January 30, 1974 


In the Matter of 


NATIONAL INVESTORS CORPORATION 
65 Broadway 

New York, New York 10006 

(812-3555) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER EX- 
EMPTING FROM SECTION 22(d) OF THE ACT THE 
SALE BY AN OPEN-END COMPANY OF ITS SHARES AT 
OTHER THAN THE PUBLIC OFFERING PRICE 


NOTICE IS HEREBY GIVEN that National Investors Cor- 
poration (“Applicant”), a Maryland corporation registered 
under the Investment Company Act of 1940 (“Act”) as a 
diversified, open-end management investment company, has 
filed an application pursuant to Section 6(c) of the Act 
requesting an order of the Commission exempting from the 
provisions of Section 22(d) thereof a transaction in which 
Applicant’s redeemable securities will be issued at a price 
other than the current public offering price described in the 
prospectus in exchange for substantially all of the assets of 
Hicks Investment Co. (“Hicks”). All interested persons are 
referred to the application on file with the Commission for 
a statement of the representations contained therein, 

which are summarized below. 


Applicant represents that Hicks was incorporated in Colo- 
rado as a dry goods business and engaged in that business 
until January 1972, at which time it went out of that busi- 
ness and became engaged primarily in the business of invest- 
ing and reinvesting its funds. All of the outstanding stock 
of Hicks is owned of record and beneficially by ten persons, 
and Applicant asserts that Hicks is exempted from registra- 
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tion under the Act by reason of the provisions of Section 
3(c) (1) thereof. 


On November 16, 1973, Applicant and Hicks entered into 
an Agreement and Plan of Reorganization (“Agreement”) 
whereby substantially all of the cash and securities owned 
by Hicks, with a value of approximately $1,595,356 as of 
November 16, 1973, are to be transferred to Applicant in 
exchange for shares of Applicant's capital stock which 

have been registered under the Securities Act of 1933. Pur- 
suant to the Agreement, the number of shares of Applicant 
to be issued to Hicks is to be determined by dividing the 
aggregate market value of the assets of Hicks to be trans- 
ferred to Applicant (subject to certain adjustments as set 
forth in detail in the application) by the net asset value 

per share of Applicant, both to be determined as of the 
valuation time as defined in the Agreement. If the valuation 
under the Agreement had taken place on November 16, 
1973, when the net asset value of Applicant’s stock was 
$8.21 per share, Hicks would have received 194,319 shares 
of Applicant's stock. 


Applicant undertakes that it will not consummate the pro- 
posed transaction unless at least 50% of the market value 

of the assets of Hicks to be acquired by the Applicant, 
determined as of the valuation time as defined in the Agree- 
ment, consists of equity securities which the Applicant, 
subject to investment conditions and considerations, intends 
to retain after the acquisition thereof. 


When received by Hicks, the shares of Applicant are to be 
distributed to the stockholders of Hicks. Applicant states 
that it has been advised that the stockholders of Hicks 
have no present intention of redeeming or otherwise trans- 
ferring any of Applicant’s shares following the proposed 
transaction. 


Applicant represents that no affiliation exists between 
Hicks or its officers, directors, or stockholders and Appli- 
cant or its officers or directors, and that the Agreement was 
negotiated at arms-length by the two companies. 


Section 22(d) of the Act, in pertinent part, prohibits a 
registered investment company from selling any redeem- 
able security issued by it to any person except to or through 
a principal underwriter for distribution or at a current pub- 
lic offering price as described in the prospectus. The public 
offering price of Applicant’s shares is net asset value plus 
varying sales charges depending upon the amount purchased 
and owned. 


Section 6(c) of the Act permits the Commission, upon 
application, to exempt a transaction from any provision of 
the Act if it finds that such an exemption is necessary or 
appropriate in the public interest and consistent with the 
protection of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may not later than February 22, 1974, at 5:30 p.m., sub- 
mit to the Commissicn in writing a request for a hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues of 
fact or law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 


474/SEC DOCKET 


Secretary, Securities and Exchange Commission, Wash- 
ington, D. C. 20549. A copy of such request shall be served 
personally or by mail (air mail if the person being served is 
located more than 500 miles from the point of mailing) 
upon Applicant at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the re- 
quest. At any time after said date, as provided by Rule O-5 
of the Rules and Regulations promulgated under the Act, an 
order disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 
developments in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8202/January 29, 1974 


In the Matter of 


BAY STATE GROWTH FUND, INC. 
c/o Culverwell & Co., Inc. 

1500 Main Street 

Springfield Massachusetts 01115 
(811-1859) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA- 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission proposes, 
pursuant to Section 8(f) of the Investment Company Act of 
1940 ("Act"), to declare by order upon its own motion that 
Bay State Growth Fund, Inc. (”Fund”), registered under 

the Act as a closed-end, diversified management investment 
company, has ceased to be an investment company. 


Fund was organized as a Massachusetts corporation on March 
11, 1969, and registered under the Act by filing a Notifi- 
cation of Registration on Form N-8A with the Commission 
on May 5, 1969. 


The Commission's records indicate that Fund obtained its 
initial capital from the issuance of 20,000 shares of common 
stock to 15 persons who purchased such shares for invest- 
ment in a private offering. No additional shares were issued 
and no public offering was ever made. 


At a special meeting held on October 26, 1971, Fund’s 
shareholders approved the winding up and dissolution of 
Fund. Thereafter, Fund ceased business operations, sold 

its portfolio securities, discharged its obligations, and distri- 
buted its remaining assets in cash to its shareholders in can- 
cellation of all issued and outstanding shares. A Certificate 
of Dissolution was filed by Fund with the Secretary of 
State of Massachusetts on February 9, 1972. Fund has been 





dis: 





























dissolved and has ceased to exist except for the limited 
purposes specified in the Massachusetts Corporation Law. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, on its own motion or upon appli- 
cation, finds a registered investment company has ceased 
to be an investment company, it shall so declare by order, 
and, upon the effectiveness of such order, the registration 
of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 25, 1974, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues of 
fact or law proposed to be controverted, or he may request 
that he be notified if the Commission should order a hear- 
ing thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton D. C. 20549. Acopy of such request shall be served 
personally or by mail (air mail if the person being served is 
located more than 500 miles from the point of mailing) 
upon the Fund at the address set forth above. Proof of 
such service (by affidavit, or in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the re- 
quest. As provided by Rule O-5 of the Rules and Regu- 
lations promulgated under the Act, an order disposing of 
the matter will be issued as of course following February 
25, 1974, unless the Commission thereafter orders a hear- 
ing upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether a 
hearing is ordered, will receive notice of further develop- 
ments in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8203/January 30, 1974 


In the Matter of 


WESTMINSTER BOND FUND, INC. 
WELLINGTON FUND, INC. 

WINDSOR FUND, INC. 

IVEST FUND, INC. 

WELLESLEY INCOME FUND, INC. 

W.L. MORGAN GROWTH FUND, INC. 
EXPLORER FUND, INC. 

TRUSTEES’ EQUITY FUND, INC. 
WELLINGTON MANAGEMENT COMPANY 


Valley Forge, Pennsylvania 19402 
(812-3481) 


ORDER PURSUANT TO SECTION 6(c) EXEMPTING 
APPLICANTS FROM SECTION 22(d) OF THE ACT 


Wellington Fund, Inc., Windsor Fund, Inc., lvest Fund, Inc., 


Wellesley Income Fund, Inc., W. L. Morgan Growth Fund, 
Inc., Explorer Fund, Inc., Trustees’ Equity Fund, Inc. 
(collectively “Funds”), Westminster Bond Fund, Inc. 
(“Westminster”) and Wellington Management Company 
(collectively “Applicants”) have filed an application pur- 
suant to Section 6(c) of the Investment Company Act of 
1940 ("Act") for an order exempting Applicants from 
Section 22(d) of the Act and Rule 22d-1 thereunder to 
permit Westminster shareholders to re-invest their income 
dividends at net asset value (without sales charges) in the 
shares of any of the Funds. 


On September 27, 1973, the Commission issued a notice 
(Act Release No. 8017).of the filing of said application. 
The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application might be issued upon the basis of the infor- 
mation stated therein unless a hearing should be ordered. 
On October 18, 1973, the Commission received a request by 
the Independent Investor Protective League for a hearing 
in this matter. After consideration of the request, it does 
not appear to the Commission that a hearing on the appli- 
cation is necessary or appropriate in the public interest or 
for the protection of investors. 


The Commission has considered the matter and finds that 
the granting of the requested order meets the statutory 
standard, that is, that it is necessary or appropriate in the 
public interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the policy and 
provisions of the Act. 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from Section 22(d) of the 
Act, be, and hereby is, granted, effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1946 
Release No. 8204/January 30, 1974 


In the Matter of 


EQUITY GROWTH FUND OF AMERICA, INC: 
EQUITY PROGRESS FUND, INC. 

FUND OF AMERICA, INC. 

CHANNING COMPANY, INC. 

280 Park Avenue 

New York, New York 10017 

(812-3502) 


ORDER EXEMPTING APPLICANT FROM SECTION 22(d) 
OF THE ACT AND RULE 22d-1 THEREUNDER 


Channing Company, Inc. (“Applicant”), a broker-dealer 
registered under the Securities Exchange Act of 1934, and 
the principal distributor for the shares of Equity Growth 
Fund of America, Inc., Equity Progress Fund, Inc., and 
Fund of America, Inc. (“Funds”), diversified, open-end 
management investment companies registered under the 
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Investment Company Act of 1940 ("Act”), has filed an 
application pursuant to Section 6(c) of the Act for an order 
exempting from the provisions of Section 22(d) of the Act 
and Rule 22d-1 thereunder sales of shares of the funds pur- 
suant to reinvestment privileges offered by the Funds. 


The Commission on September 26, 1973, issued a notice of 
said application (Investment Company Act Release No. 
8003). The notice gave interested persons an opportunity 
to request a hearing and stated that an order disposing of 
the application might be issued upon the basis of the in- 
formation stated therein unless a hearing should be ordered. 
On October 17, 1973, the Commission received a request 
by the Independent Investor Protective League for a hear- 
ing in this matter. After consideration of the request, it 
does not appear to the Commission that a hearing on the 
application is necessary or appropriate in the public 
interest or for the protection of investors. 


The Commission has considered the matter and finds that 
the granting of the requested order meets the statutory 
standard, that is, that it is necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from ‘the provisions of Sec- 
tion 22(d) of the Act and Rule 22d-1 thereunder be, and 
hereby is, granted, effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8205/January 30, 1974 


In the Matter of 


NEW ENGLAND MUTUAL LIFE INSURANCE COM- 
PANY 

NEL EQUITY FUND, INC. 

NEL GROWTH FUND, INC. 

NEL INCOME FUND, INC. 

NEW ENGLAND LIFE SIDE FUND, INC. 


and 


NEL EQUITY SERVICES CORPORATION 
501 Boylston Street 

Boston, Massachusetts 02117 

(812-3507) 


ORDER EXEMPTING APPLICANTS FROM SECTION 
22(d) OF THE ACT 


New England Mutual Life Insurance Company ("New Eng- 
land Life”) and NEL Equity Fund, Inc., NEL Growth Fund, 
Inc., NEL Income Fund, Inc. and New England Life Side 
Fund, Inc. (“Funds”) and NEL Equity Services Corporation 
(“Applicants”) have filed an application pursuant to Section 
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6(c) of the Investment Company Act of 1940 (“Act”) for 
an order of the Commission exempting Applicants from 
Section 22(d) of the Act to permit amounts payable under 
certain insurance contracts issued by New England Life to 
be used to purchase shares of the Funds at reduced sales 
charges. 


The Commission on September 28, 1973, issued a notice of 
filing of said application (Act Release No. 8002). The 
notice gave interested persons an opportunity to request a 
hearing and stated that an order disposing of the application 
might be issued upon the basis of the information stated 
therein unless a hearing should be ordered. On October 17, 
1973, the Commission received a request by the Independent 
Investor Protective League for a hearing in this matter. After 
consideration of the request, it does not appear to the Com- 
mission that a hearing on the application is necessary or 
appropriate in the public interest or for the protection of 
investors. 


The Commission has considered the matter and finds that 
the granting of the requested order meets the statutory 
standard, that is, that it is necessary or appropriate in the 
public interest and consistent with the protection of inves- 
tors and the purposes fairly intended by the policy and pro- 
visions of the Act. 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from Section 22(d) of the 
Act be, and hereby is, granted, effective forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8206/January 31, 1974 


In the Matter of 
MUTUAL INVESTING FQUNDATION 


HERITAGE SECURITIES, INC. 
246 North High Street 
Columbus, Ohio 43216 
(812-3560) 


ORDER PURSUANT TO SECTION 6(c) GRANTING EX- 
EMPTION FROM SECTION 22(d) OF THE ACT AND 
RULE 22d-1 THEREUNDER. 


Mutual Investing Foundation (“Fund”), a management, 
diversified, open-end investment company registered under 
the Investment Company Act of 1940 (“Act”), and Heritage 
Securities, Inc. (“Heritage”) (referred to with the Fund as 
“Applicants”), a broker-dealer registered under the Securi- 
ties Exchange Act of 1934, which acts as principal distri- 
butor of the two classes of shares (MIF Fund shares and 
MIF Growth Fund shares) of the Fund have filed an appli- 
cation pursuant to Section 6(c) of the Act for an order of 
the Commission exempting from the provisions of Section 
22(d) of the Act and Rule 22d-1 thereunder sales of shares 
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of the Fund pursuant to reinvestment privileges to be offered 
by the Fund. 


On December 28, 1973, a notice (Investment Company Act 
Release No. 8155) was issued of the filing of said application. 
The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application might be issued upon the basis of the information 
stated therein unless a hearing should be.ordered. No re- 
quest for a hearing has been filed and the Commission has 
not ordered a hearing. 


The matter has been considered and it is found that the 
granting of the requested exemption is appropriate in the 
public interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the policy and 
provisions of the Act. 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of Sec- 
tion 22(d) of the Act and Rule 22d-1 under the Act be, 
and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8207/January 29, 1974 


In the Matter of 


COMMERCE FUND, INC. 

IMPACT FUND, INC. 
INDUSTRIES TREND FUND, INC. 
PILOT FUND, INC, 

FUNDS, INC. 

711 Polk Street 

Houston, Texas 77002 

(812-3485) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT EX- 
EMPTING APPLICANTS FROM SECTION 22(d) OF THE 
ACT 


Commerce Fund, Inc., Impact Fund, Inc., Industries Trend 
Fund, Inc., and Pilot Fund, Inc. (collectively ‘‘Funds”’), 
open-end diversified management investment companies 
registered under the Investment Company Act of 1940 
("Act”), and Funds, Inc., the principal underwriters for the 
Funds, have filed an application pursuant to Section 6(c) of 
the Act for an order of the Commission exempting from 

the provisions of Section 22(d) of the Act sales of shares of 
the Funds at net asset value without sales charges upon the 
exercise of a reinvestment privilege available to shareholders 
of each of the Funds. 


On November 30, 1973, a notice was issued (Investment 
Company Act Release No. 8119) of the filing of said appli- 
cation. The notice gave interested persons an opportunity 
to request a hearing and stated that an order disposing of 


the application might be issued upon the basis of the in- 
formation stated therein unless a hearing should be ordered. 
On December 19, 1973, the Commission received a request 
for a hearing in this matter from the Independent Investor 
Protective League. Counsel for the applicants filed a re- 
sponse to such request dated December 21, 1973. The Com- 
mission has considered the matter and has determined that 

a hearing on the application does not appear necessary or 
appropriate in the public interest or for the protection of 
investors. 


The matter has been considered, and it is found that the 
granting of the requested exemption is necessary or appro- 
priate in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


IT iS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of Sec- 
tion 22(d) of the Act be, and hereby is, granted, effective 
forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8208/January 29, 1974 


In the Matter of 


SECURITY EQUITY FUND, INC. 

SECURITY INVESTMENT FUND, INC. 
SECURITY ULTRA FUND, INC 

SECURITY BOND FUND, INC. 

SECURITY MANAGEMENT COMPANY, INC. 


and 


SECURITY DISTRIBUTORS, INC. 
Security Benefit Life Building 

700 Harrison Street 

Topeka, Kansas 66636 

(812-3489) 


ORDER AFFIRMING PREVIOUS ORDER ISSUED PUR- 
SUANT TO SECTION 6(c) OF THE ACT EXEMPTING 
APPLICANTS FROM SECTION 22(d) OF THE ACT 


Security Equity Fund, Inc., Security Investment Fund, Inc., 
Security Ultra Fund, Inc., and Security Bond Fund, Inc. 
(collectively “"Funds”), open-end diversified management 
investment companies registered under the Investment Com- 
pany Act of 1940 ("Act"), and the Funds’ investment advi- 
ser, Security Management Company, Inc., and its wholly- 
owned subsidiary which is the Funds’ underwriter, Security 
Distributors, Inc., have filed an application pursuant to Sec- 
tion 6(c) of the Act for an order exempting from the pro- 
visions of Section 22(d) of the Act sales of shares:of the 
Funds at net asset value without sales charges upon the 
exercise of a reinvestment privilege available to shareholders 
of each of the Funds. 
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On November 28, 1973, a notice was issued (Investment 
Company Act Release No. 8107) of the filing of said appli- 
cation. The notice gave interested persons an opportunity 
unt'l 5:30 p.m. on December 21, 1973, to request a hear- 
ing and stated that an order disposing of the application 
might be issued on the basis of the information stated 
therein unless a hearing should be ordered. On December 
27, 1973, an order was issued (Investment Company Act 
Release No. 8154) for the Commission, by the Division of 
Investment Management Regulation (“Division”), pursuant 
to delegated authority, granting the application. Such order 
was issued by the Division in reliance upon information that 
no request for hearing had been received before the expi- 
ration of the notice period. In fact, a request by the In- 
dependent Investor Protective League for a hearing on this 
matter was received by the Commission December 19, 
1973. 


After consideration of the request for a hearing, it does not 
appear to the Commission that a hearing on the application 
is necessary or appropriate in the public interest or for the 
protection of investors. 


The matter has been considered, and it is found that the 
granting of the requested exemption is necessary or appro- 
priate in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


IT iS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of Sec- 
tion 22(d) of the Act be, and hereby is, granted, effective 
forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8209/January 29, 1974 


In the Matter of 


AXE-HOUGHTON FUND A, INC. 
AXE-HOUGHTON FUND B, INC. 
AXE-HOUGHTON STOCK FUND, INC. 
AXE SCIENCE CORPORATION 

AXE SECURITIES CORPORATION 


400 Benedict Avenue 
Tarrytown, New York 10591 
(812-3316) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANTS FROM SECTION 22(d) OF 
THE ACT 


Axe-Houghton Fund A, Inc., Axe-Houghton Fund B, Inc., 
Axe-Houghton Stock Fund, Inc. and Axe Science Cor- 
poration (collectively “Funds”), open-end management 
investment companies registered under the Investment Com- 
pany Act of 1940 (”Act”), and Axe Securities Corporation, 
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principal underwriter for the Funds, have filed an appli- 
cation pursuant to Section 6(c) of the Act for an order ex- 
empting from the provisions of Section 22(d) of the Act 
sales of shares of the Funds at net asset value without sales 
charges upon the exercise of a reinvestment privilege avail- 
able to shareholders of each of the Funds. 


The Commission on November 30, 1973, issued a notice 
(Investment Company Act Release No. 8120) of the filing 
of the application. The notice gave interested persons an 
opportunity to request a hearing and stated that an order 
disposing of the application might be issued upon the basis 
of the information stated therein unless a hearing should be 
ordered. On December 19, 1973, the Commission received 
a request for a hearing in this matter from the Independent 
Investor Protective League. Counsel for the applicants 
filed a response to such request dated December 26, 1973. 
The Commission has considered the matter and, has deter- 
mined that a hearing on the application does not appear 
necessary or appropriate in the public interest or for the 
protection of investors. 


The matter has been considered, and it is found that the 
granting of the requested exemption is necessary or appro- 
priate in the public interest and consistent with the pro- 
tection uf investors and the purposes fairly intended by the 
policy and provisions of the Act. 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of Sec- 
tion 22(d) of the Act be, and hereby is, granted, effective 
forthwith. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8210/January 30, 1974 


In the Matter of 


CONSOLIDATED GOLD FIELDS LIMITED 
49 Moorgate 

London, EC2R 6BQ, England 

(812-3355) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 3(b) (2) OF THE ACT 


NOTICE IS HEREBY GIVEN that Consolidated Gold 
Fields Limited (“Applicant”), a United Kingdom Cor- 
poration, has filed an application for an order of the Com- 


mission pursuant to Section 3(b) (2) of the Investment Com- 


pany Act of 1940 (the “Act”) declaring that Applicant is 
primarily engaged in a business or businesses other than that 
of investing, reinvesting, owning, holding, or trading in 
securities, either directly or (A) through majority-owned 
subsidiaries or (B) through controlled companies con- 
ducting similar types of businesses. All interested persons 
are referred to the application on file with the Commission 
for a statement of the representations contained therein, 























which are summarized below. 


Applicant, a holding company which is engaged through sub- 
sidiaries in a variety of activities in many parts of the world, 
wishes to offer its securities for sale in the United States. 
Because more than 40% of Applicant's assets are invested 

in certain South African ventures in which it owns a less 
than majority interest, Applicant comes within the defini- 
tion of “investment company” contained in Section 3(a) (3) 
of the Act. Applicant, however, applies for an order pur- 
suant to Section 3(b) (2) of the Act declaring it to be pri- 
marily engaged in a business or businesses other than that 
of an investment company. Section 3(b) (2) excludes from 
the definition of “investment company”, notwithstanding 
Section 3(a) (3), 


"Any issuer which the Commission, upon application 
by such issuer, finds and by order declares to be pri- 
marily engaged in a business or businesses other than 
that of investing, reinvesting, owning, holding, or trad- 
ing in securities either directly or (A) through majority- 
owned subsidiaries or (B) through controlled companies 
conducting similar ‘types of businesses.” 


Applicant contends that it is primarily engaged in mining 
and related activities, and, in support of this claim, it has 
submitted certain statements concerning its historical 
development, the nature of its present assets, and the 
sources of its present income. 


Applicant, incorporated in the United Kingdom in 1887 

for the purpose of developing certain gold-bearing reefs in 
South Africa, now administers 17 mining and metallurgical 
operations in that continent. In 1959 it formed a wholly- 
owned subsidiary called Gold Fields of South Africa Limited 
("“GFSA”) to manage its South African ventures. Applicant 
claims that it continues to administer its South African 
mining ventures although it reduced its interest in GFSA to 
49% in 1971. Applicant has expanded into other geograph- 
ical and operational areas during the last 15 years so that 

at the present time only one-third of the total revenue of the 
companies it oversees is derived from African operations. 

At present, its principal interests outside South Africa are 

in Australia and in the United Kingdom. In Australia, Appli- 
cant is engaged through its indirectly held majority-owned 
subsidiary, Consolidated Gold Fields Australia Limited, in 
the Production of iron, copper, and other minerals. In the 
United Kingdom, Applicant, through its wholly-owned 
subsidiary, Amey Roadstone Group (“Amey”), is engaged 
principally in the production of sand, gravel, and ready-mix 
concrete. Through its wholly-owned subsidiary, Gold Fields 
American Corporation, Applicant owns a majority of the 
shares of Azcon Corporation, a United States company, 
which formerly produced zinc but which is now engaged 

in the manufacture of drilling equipment and the sale of 
steel products. At present, 80,000 persons are employed 

by Applicant and the more than 200 companies which it 
administers throughout the world. Applicant asserts that 

it has always maintained a portfolio of marketable securi- 
ties, apart from securities of subsidiaries or controlled com- 
panies, which has served as a repository for cash not then 
needed in its business but which would be available as and 
when mining opportunities presented themselves. 


Applicant’s assets, on an unconsolidated basis, as of June 
30, 1972, adjusted pro forma for a subsequent acquisition 


of all of the shares of The Amey Group Limited (“Amey 
Group”) and other than cash items, were composed of the 
following items: 


TABLE | 


£000,000 _%_ 


———— 


Securities of at least majority-owned 
subsidiaries which are not investment 


companies 211.2 51.7 

Investment Securities (including 

securities of claimed controlled com- 

panies) 192.2 47.1 

Current and Miscellaneous Assets 

other than cash items 5.1 1.2 
Total 408.5 100.0 


Applicant's assets, on a consolidated basis, as of June 30, 
1972, adjusted pro forma for The Amey Group acquisition 
were composed of the following items: 


TABLE 1! 


Book value with 

quoted securities at 
market value in 
4‘000,000 and 

without deduction 

for current liabilities % 








Identified operational assets 348.2 74.0 

All other assets including 

Investment assets 122.5 26.0 
Total 470.7 100.0 


“Identified operational assets” are all cash items and all 
assets devoted to identified non-investment company oper- 
ations of Applicant, wholly-owned and majority-owned 
subsidiaries of Applicant, and mining companies which 
Applicant claims to control and administer. “All other as- 
sets” include assets invested in non-controlled companies, 
less than majority-owned controlled companies engaged in 
businesses other than mining, all companies which it does 
not administer, and assets, not devoted to identified non- 
investment company operations, of Applicant, its wholly- 
owned and majority-owned subsidiaries, and of mining com- 
panies which Applicant claims to control and administer. 


For the fiscal year ending June 30, 1972, Applicant had 
profits and revenues of £35.1 million. The following table, 
which is divided into categories corresponding to those 
described in the table immediately above, contains an analy- 
sis of the sources of these profits and revenues, adjusted 

to give effect pro forma to the acquisition of all of the 
shares of The Amey Group: 


TABLE III 
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+'000,000 


Profits and revenues from identified 


operations 21.6 61.7 
Profits and revenues from all 
other sources including investments 13.4 38.3 


Applicant represents that as of the iast amendment to its 
application, dated October 10, 1973, no material changes 
in the Applicant’s situation had occurred that would 
adversely affect the merits of the application. 


Applicant asserts that it controls the operations of GFSA, 

a holding company whose management functions are per- 
formed by Gold Fields Mining and Development Limited 
(“GFMD”), a wholly-owned subsidiary of GFSA, and that 
through GFSA it administers the operations of those mines 
in which GFSA is invested or in which Applicant and GFSA 
are invested. In support of its contention, Applicant re- 
presents (1) it owns 49% of the outstanding shares of GFSA 
and no other person or group of persons owns more than 
10.96% of the shares of GFSA; (2) of GFSA’s 15 directors, 
4, including the chairman and chief executive officer of 
GFSA, are also directors of Applicant, and 5 of the re- 
maining directors are full-time employees of GFMD; of 
GFMD’s 8 directors, 3 are directors of Applicant and the 
remaining 5 are the full-time employees of GFMD who are 
also directors of GFSA; and (3) GFSA’s main activities are 
the provision through GFMD of services to the 5 gold mines 
owned by companies in which Applicant owns from 29% 
to 43% of the voting interests either directly or through 

one or more subsidiaries or controlled companies. These 
services include appointing all senior staff, nominating a 
majority of each of the boards of directors of those mining 
companies, and providing a full range of engineering, explo- 
ration, secretarial and related services. (GFSA and Appli- 
cant also own a 46% interest in a company (5 of whose 7 
directors are either directors of Applicant or full-time 
employees of GFMD) which owns approximately 30% of 
the shares of Rustenburg Platinum Mining Limited (”Rusten- 
burg”), which operates the largest platinum mine in the 
world. The mine is operated as a joint venture among 
Applicant and two other shareholders of Rustenburg who 
own approximately 37% and 33% of its shares respectively. 
Applicant does not claim to administer Rustenburg, 4 of 
whose 12 directors are either directors of Applicant or full- 
time employees of GFMD). 


Applicant claims that in each geographical area in which 
there are companies administered by Applicant (e.g. South 
Africa, Australia, United States, Canada, United Kingdom) 
operations are conducted within a broad policy framework 
laid down in consultation with Applicant’s headquarters in 
London. Major personnel decisions are refferred to London. 
In addition, capital projects, acquisition programs, and 
other substantial items when the total cost of a project 
exceeds limits, are referred to London. 


Applicant represents itself to the public as being an inter- 
national mining and industrial group whose principal acti- 
vities cover mining finance, exploration and development, 
the promotion of mining companies, investment and the 
management and administration of subsidiary and associated 
companies operating in mining construction materials, 
industry and commerce. The prices of Applicant’s shares 
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are quoted in British newspapers under the headings 
“Mines” and “Mining.” 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 25, 1974, at 5:30 p.m., submit 
to the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, 
of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. Acopy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon the Applicant at the address stated above. 
Proof of such service (by affidavit, or in the case of an 
attorney-at-law, by certificate} shal! be filed contemporane- 
ously with the request. As provided by Rule O-5 of the 
Rules and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following February 25, 1974, unless the Commission there- 
after orders a hearing upon request or upon the Commission's 
own motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, wil! receive notice of further 
developments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8211/January 31, 1974 


In the Matter of 


HIGHLAND CAPITAL CORPORATION 
c/o Mr. Edwin Robbins, President 

20 Exchange Place 

New York, New York 10005 


MARATHON SECURITIES CORPORATION 
c/o Mr. Edwin Robbins, President 

20 Exchange Place 

New York, New York 10005 


MR. WALTER SCHEUER 
20 Exchange Place 
New York, New York, 10005 


MR. EDWIN ROBBINS 
20 Exchange Place 
New York, New York 10005 


GAYMARK ASSOCIATES 
c/o Mr. Edwin Robbins 

74 Westview Road 

Short Hills, New Jersey 07078 


MR. LOUIS SHORENSTEIN 
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20 Exchange Place 
New York, New York 10005 
(812-3498) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTIONS 17(b) AND 17(d) OF THE ACT 
AND RULE 17d-1 THEREUNDER AND PURSUANT TO 
SECTION 6(c) FOR AN ORDER OF EXEMPTION FROM 
SECTION 17(e) (1) q 
NOTICE IS HEREBY GIVEN that Marathon Securities 
Corporation (“Marathon”), a non-diversified, closed-end, 
management investment company registered under the 
Investment Company Act of 1940, as amended (the “Act”), 
Highland Capital Corporation (”Highland”), a non-diversi- 
fied, closed-end, management investment company regis- 
tered under the Act, Mr. Walter Scheuer, a director, officer 
and principal stockholder of Marathon and a director and 
principal stockholder of Highland, Mr. Edwin Robbins, a 
director, officer and principal stockholder of both Marathon 
and Highland, Mr. Louis Shorenstein, a director of both 
Marathon and Highland, and Gaymark Associates, a New 
Jersey limited partnership and a principal stockholder of 
record of Highland, have filed an application pursuant to 
Sections 6(c) and 17(b) of the Act for an Order exempting 
from the provisions of Sections 17(a) and 17(e) (1) of the 
Act the proposed acquisition by Highland of the assets and 
business of Marathon in consideration of the issuance by 
Highland to Marathon of shares of Highland common stock 
and the assumption by Highland of Marathon’s liabilities 
(such transaction being referred to herein as the "Com- 
bination”), and certain transactions and actions incident 
thereto. The application also seeks an order under Section 
17(d) and Rule 17d-1 approving the proposed Combination. 
Marathon, Highland, Mr. Scheuer, Mr. Robbins, and Gay- 
mark Associates are hereinafter sometimes referred to col- 
lectively as the “Applicants.” All interested persons are 
referred to the application on file with the Commission for 
a full statement of the representations therein, which are 
summarized below. 


Certain Information Concerning the Applicants 


Highland and Marathon are both Delaware corporations and 
closed-end nondiversified management investment com- 
panies registered under the Act. Both Highland and Mara- 
thon have substantially the same principal officers and 
stockholders, and they have similar investment policies. 
Neither company has an investment adviser, both companies 
being internally managed by their officers and directors. 


Mr. Walter Scheuer is the principal stockholder of both 
Marathon and Highland and is Chairman of the Board of 
Directors of Marathon and a director of Highland. Mr. 
Edwin Robbins is a principal stockholder of Marathon and 
Highland and the President, the chief executive officer, and 
a director of both companies. Mr. Louis Shorenstein is 
Senior Vice President of Marathon and a Vice President of 
Highland. Gaymark Associates is a New Jersey limited 
Partnership of which Mr. Robbins is the general partner and 
Mr. Scheuer is one of the limited partners. Gaymark is a 
principal stockholder of record of Highland. 


The Application represents that Mr. Scheuer may be 
deemed to own beneficially directly or indirectly 213,774 
shares (approximately 52.5%) of the 406,972 issued and 





outstanding shares of Marathon common stock, although he 
disclaims any beneficial ownership in 82,653 of such shares. 
Mr. Robbins may be deemed to own beneficially directly or 
indirectly 59,804 shares (approximately 14.7%) of Mara- 
thon’s outstanding common stock, although he disclaims 
any beneficial ownership in 9,827 of such shares. Mr. 
Scheuer may be deemed to own beneficially directly or 
indirectly 222,600 shares (approximately 21.9%) of the 
1,017,449 issued and outstanding shares of Highland’s com- 
mon stock, although he disclaims any beneficial ownership 
in 33,285 of such shares. Mr. Robbins may be deemed to 
own beneficially directly or indirectly 20,800 shares (approx 
imately 2.0% of Highland’s outstanding common stock. An 
aggregate of 167,340 shares of Highland common stock, 
including 146,190 of the shares which may be deemed to be 
beneficially owned by Mr. Scheuer and Mr. Robbins, are 
owned of record by Gaymark Associates. The application 
states that through their stock ownership of Highland and 
Marathon and otherwise Mr. Scheuer and Mr. Robbins con- 
trol both companies and dominantly influence their oper- 
ations and policies. 


The application further states that although their invest- 
ment policies are substantially the same, there are presently 
certain basic differences between the portfolios of High- 
land and Marathon. One difference is with respect to invest- 
ments in restricted securities. At June 30, 1973 restricted 
securities constituted 31.7% of Highland’s unaudited net 
asset value and 15.5% of Marathon’s unaudited net asset 
value. Another difference is with respect to concentration 
of investments. At June 30, 1973 the two largest holdings 
of Highland constituted 42.5% of Highland’s unaudited 
total assets, and the two largest holdings of Marathon con- 
stituted 20.8% of Marathon’s unaudited total assets. Also, 
Highland and Marathon have differed during the past several 
years with respect to their portfolio turnover rates. 


According to the application, it is contemplated that if the 
proposed Combination is effected the officers of the com- 
bined entity would be as follows: Walter Scheuer, Chairman 
of the Board; Edwin Robbins, President and chief executive 
officer; Louis Shorenstein, Senior Vice President; Harvey 
Glassman, Vice President and Treasurer; and Dee Ann 
Martinez, Secretary. All of such persons are presently 
officers of Highland or Marathon or both. 


At June 30, 1973, Highland had net assets of $5,647,994, 
and Marathon had net assets of $4,638,335. Highland’s net 
asset value at the end of its fiscal year, December 31, 1972, 
was $9,037,429, and Marathon’s net asset value at the end 
of its fiscal year, January 31, 1973, was $7,821,118. 


Highland and Marathon each have approximately 2,000 
stockholders of record. Highland common stock is listed 
on the American Stock Exchange and on the PBW Stock 
Exchange. The price per share on the American Stock Ex- 
change at the close of business on June 30, 1973 was $2.00, 
which represents a discount of 64.0% from the unaudited 
net asset value per share of $5.55 at June 30, 1973. 


Marathon common stock is not listed on any stock ex- 
change but is traded in the over-the-counter market. The 
mean of the bid prices quoted on June 30, 1973 for Mara- 
thon common stock was $7.00, which represents a 38.6% 
discount from Marathon’s unaudited net asset value per 
share of $11.40 at June 30, 1973. 


Marathon and Highland presently share the same office 
space at 20 Exchange Place, New York, New York, and they 
also share certain common expenses. 
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The Proposed Acquisition by Highland of the Business and 
Assets of Marathon and Related Transactions and Actions 


On August 23, 1973, Highland and Marathon entered into 
a Plan and Agreement of Reorganization pursuant to 
which the proposed Combination would be effected. Under 
the terms of the Plan and Agreement of Reorganization, 
the Combination is structured’as a tax-free reorganization 
in which Highland would acquire all the assets and business 
of Marathon in exchange for the issuance of shares of High- 
land’s common stock to Marathon and the assumption by 
Highland of Marathon’s liabilities. Following the issuance 
of such shares to Marathon, Marathon would make a liqui- 
dating distribution of such shares (except for shares re- 
quired to be sold to provide cash for fractional shares) to 
its stockholders pursuant to a plan of dissolution and liqui 
dation and would apply to the Commission for an order 
declaring that it had ceased to be an investment company. 
As a result of the proposed transaction, all stockholders of 
Marathon would become stockholders of Highland. 


The Combination would be effected in accordance with 
the provisions of the Delaware General Corporation Law 
and would be subject to approval by the holders of a 
majority of the issued and outstanding shares of common 
stock of each of the two companies. Also, under Delaware 
law there would be no appraisal rights for the stockholders 
for either Marathon or Highland in connection with the 
proposed transaction. 


The formula used in the Plan and Agreement of Reorgani- 
zation for calculating the number of shares of Highland 
common stock to be issued to Marathon in the Combination 
provides that the number of shares to be so issued would 
be determined by dividing (a) the value of Marathon’s net 
assets as of the close of business on the last business day 
preceding the closing date of the Combination by (b) the 
net asset value per share of Highland common stock as of 
the close of business on that day. Under such formula no 
adjustments would be made for any differences in tax loss 
carryovers and unrealized losses of either of the companies. 
Applicants represent that such adjustments are inappro- 
priate in connection with the proposed Combination, since 
no tax benefit or liability would be contributed to either 
company by the other in view of the substantial realized 
and unrealized net losses of both companies. The boards 
of directors of Highland and Marathon will determine the 
values of the companies’ portfolio securities in accordance 
with the definition of “value” contained in Section 2(a) 
(41) of the Act. 


Applicability of Certain Provisions of the Investment Com- 
pany Act of 1940 


Under the definition of “affiliated person” in Section 2(a) 
(3) of the Act, Mr. Scheuer and Mr. Robbins are each 
“affiliated persons” of both Marathon and Highland, and 
Marathon and Highland are each affiliated persons of both 
Mr. Scheuer and Mr. Robbins. Accordingly, Marathon and 
Highland are each affiliated persons of an affiliated person 
of each other. 


Section 17(a) of the Act makes it unlawful for any affiliated 
person of a registered investment company, or any affi- 
liated person of such a person, acting as principal, to either 
sell to or purchase from such registered company any 
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securities or other property, subject to certain exceptions 
not here relevant. Section 17(b) provides that the Com- 
mission, upon application, may exempt a proposed trans- 
action from the provisions of Section 17(a) if the evidence 
establishes that the terms of the proposed transaction, 
including the consideration to be paid or received, are 
reasonable and fair and do not involve overreaching on the 
part of any person concerned and that the proposed trans- 
action is consistent with the policies of such investment 
company and the general purposes of the Act. 




















Section 17(a) would prohibit the proposed Combination 
unless the Commission issues an exemptive Order pursuant 
to Section 17(b) since Highland, which is an affiliated per- 
son of affiliated persons of Marathon, would be purchasing 
property from Marathon and would be issuing and selling 
its securities to Marathon and since Marathon, which is an 
affiliated person of affiliated persons of Highland, would be 
selling its property to Highland and would be purchasing 
shares of Highland common stock from Highland. 





Section 17(d) of the Act makes it unlawful for any affilia- 
ted person of a registered investment company, or any affi- 
liated person of such person, acting as principal, to parti- 
cipate in or effect any transaction in connection with any 
joint enterprise or other joint arrangement or profit-sharing 
plan in which any such registered company is a participant 
unless an application regarding such enterprise or arrange- 
ment has been filed with the Commission under Rule 174-1 
and granted by an order of the Commission. In passing 
upon such application, the Commission will consider 
whether the participation of such registered investment 
company in such joint enterprise, joint arrangement or 
profit-sharing plan on the basis proposed is consistent with 
the provisions, policies and purposes of the Act and the 
extent to which such participation is on a basis different 
from or less advantageous than that of other participants. 
The application states that since the proposed Combin- 
ation transaction might be deemed to constitute a “joint 
enterprise or other joint arrangement or profit-sharing plan” 
as defined in Rule 17d-1(c), the consummation of the 
proposed Combination and the operation of Highland as the 
surviving company thereafter may be deemed to be sub- 
ject to Section 17(d) and Rule 17d-1 thereunder in view of 
the fact that Marathon and Highland are affiliated persons 
of affiliated persons of each other. 





| 


The application further states that the voting by Mr. 
Scheuer and Mr. Robbins of their shares of Highland and 
Marathon common stock and the voting by Gaymark As- 
sociates of its shares of Highland common stock in favor of 
the proposed Combination might be deemed to constitute 
a joint transaction between affiliated persons of a registered | 
investment company and such investment company and 
therefore subject to Section 17(d) and Rule 17d-1. As 
affiliated persons of both Marathon and Highland, Messrs. 
Scheuer and Robbins might be deemed to be acting together 
with Marathon and Highland, respectively, to approve and 
implement a joint transaction - i, e., a combination with 
another entity. As an affiliated person of Highland, | 
Gaymark Associates might be deemed to acting together 
with Highland to approve and implement a joint trans- 
action - .e., a combination with another entity. 











Section 17(e) (1) of the Act makes it unlawful for any affli- 
ated person of a registered investment company, or any 
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affiliated person of such person, acting as agent, to accept 
from any source any compensation (other than a regular 
salary Or wages from such registered company) for the 
purchase or sale of any property to or for such registered 
company, except in the course of such person’s business as 
an underwriter or broker. The application states that unless 
an exemptive order is granted pursuant to Section 6(c) of 
the Act, Section 17(e) (1) may be deemed to be violated 

in connection with the proposed Combination because 
certain affiliated persons of Highland and Marathon are 
being paid their regular salaries by both companies while 

the proposed Combination is being negotiated and 

effected. Although such payments are in the form of 

regular salaries or wages, Section 17(e) (1) makes it unlaw- 
ful for an affiliated person acting as agent for a registered 
investment company to receive any compensation of any 
sort fromm any source other than such registered investment 
company in connection with the purchase or sale of property 
by such registered investment company. Since a portion 

of the compensation paid to Mr. Robbins ana Mr. Louis 
Shorenstein, both of whom receive salaries from both High- 
land and Marathon as compensation for their being officers 
of both companies, may be deemed to be for services 
rendered in connection with the Combination, they and 

any other affiliated persons who receive compensation from 
both Highland and Marathon may be deemed to be violating 
Section 17(e) (1) of the Act. Under Section 6(c) of the 

Act, the Commission may grant an exemption from Section 
17(e) (1) of the Act if and to the extent that the Com- 
mission finds such exemption is necessary or appropriate in 
the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policies 
and provisions of the Act. 


Request for Order 


In order to proceed with the proposed Combination and the 
other transactions and actions incident thereto without vio- 
lating Sections 17(a), 17(d) or 17(e) (1) of the Act, or the 
rules thereunder, the Applicants have submitted their 
Application pursuant to Sections 6(c) and 17(b) of the Act, 
and pursuant to Rule 17d-1 thereunder, for an order of the 
Commission. The Applicants are seeking approval of the 
application for the purpose of proceeding with and con- 
summating the proposed Combination and the related dis- 
solution and liquidation of Marathon, all as provided for in 
the Plan and Agreement of Reorganization, including, but 
not limited to, (a) permitting the officers, directors and 
stockholders of Marathon and Highland, including Mr. 
Scheuer, Mr. Robbins, and Gaymark Associates, to vote on 
and to otherwise participate in the transactions, including 
the distribution of Highland common stock received by 
Marathon to the stockholders of Marathon and the liqui- 
dation and dissolution of Marathon; (b) permitting the 
officers and directors of both Highland and Marathon to 
convene special meetings of stockholders, to mail proxy 
materials to the stockholders of both companies in connec- 
tion with such special meetings and to solicit the votes to 
be cast by the stockholders of both companies at such 
special meetings; (c) permitting persons who are affiliated 
persons of either Highland or Marathon or both and who 
receive regular salaries or wages from both companies to 
continue to do so pending the consummation of the Com- 
bination; and (d) permitting all other actions necessary or 
desirable in order to effectuate and consummate the pro- 
posed transactions. 









The Applicants represent that the terms of the proposed 
transaction, including the basis for determining the number 
of shares of Highland common stock to be issued and de 
livered to Marathon, are reasonable and fair and do not 
involve overreaching on the part of any persons concerned 
with or involved in the transaction. The Applicants also 
state that the net asset value formula set forth in the Plan 
and Agreement of Reorganization for determining the 
number of shares of Highland common stock issuable in the 
Combination is substantially the same as the formula follow 
ed previously by investment companies engaged in similar 
transactions. Also, the Applicants state that under the 

Plan and Agreement of Reorganization and proposed plan 
of dissolution and liquidation of Marathon, all stockholders 
of Highland and Marathon would be treated the same. 


The Applicants also represent that the proposed amal 
gamation of Marathon and Highland should make possible 
meaningful operating economies for the combined entity, 
should generally improve the viability of the continuing 
company and should enhance the marketability of the 
shares of stock of the continuing company. The Appli- 
cants suggest that even though Highland and Marathon pre- 
sently share the same office space and also share certain 
common operating expenses, the operation of the two com- 
panies as separate entities, incurring separate costs in such 
areas as legal expenses, audit and accounting expenses, 
proxy statements, stockholders and other reports and com- 
munications, transfer agent, custodial services and book- 
keeping services, is inherently more expensive than the 
operation of a single entity. 


Finally, Applicants submit that the proposed transaction 
and related actions are fair and reasonable and do not in- 
volve overreaching on the part of any person, and are con- 
sistent with the general purposes of the Act, the public 
interest and the protection of investors. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 25, 1974 at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request and the issues of 
fact or law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Wash- 
ington, D. C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicants at the addresses stated above. 
Proof of such service (by affidavit, or in case of an attorney- 
at-law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule O-5 of the rules 
and regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course follow- 
ing said date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 
developments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8212/January 31, 1974 


In the Matter of 


T. ROWE PRICE GROWTH STOCK FUND, INC. 
One Charles Center 

Baltimore, Maryland 21201 

(812-3592) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR EXEMPTION FROM 
SECTION 2(a) (19) 


NOTICE IS HEREBY GIVEN that T. Rowe Price Growth 
Stock Fund, Inc. ("Applicant”), an open-end, diversified 
management investment company registered under the 
Investment Company Act of 1940 ("Act"), has filed an 
application for an order pursuant to Section 6(c) of the 
Act declaring that Mr. D. Reid Weedon, Jr. (“Weedon”) 
shall not be deemed an interested person of Applicant as 
that term is defined under Section 2(a) (19) of the Act 
solely by reason of his status as an officer and shareholder 
of Arthur D. Little, Inc. (“ADL”). All interested persons 
are referred to the application on file with the Commission 
for a statement of the representations contained therein, 
which are summarized below. 


Weedon, a senior vice-president of ADL, is expected to be 
designated by the management of Applicant as a nominee 
for election to its Board of Directors at Applicant’s annual 
meeting of shareholders scheduled to be held on April 2, 
1974. ADL, a research and consulting organization, has a 
wholly-owned subsidiary, First Cambridge Corporation 
("First”), which is registered as a broker-dealer under the 
Securities Exchange Act of 1934 and is a member of the 
Boston Stock Exchange. Applicant states that Weedon is 
not a director or officer of First and has no direct or in- 
direct dealings with it. 


The majority of First’s business involves orders by clients 
of ADL who wish to pay for ADL’s services through 
brokerage commissions. First does not sell mutual fund 
shares. T. Rowe Price Associates, Inc. ("Price Associates”), 
the investment adviser to Applicant, subscribes to an ADL 
service generally available to the public. In June 1973, 
Price Associates began using brokerage to pay for such ser- 
vice, which resulted in 1973 in $4,969 in commissions to 
First. First’s total portfolio brokerage during 1973 was 
approximately $1,444,000. 


Applicant represents that if Weedon is designated as a nom- 
inee for election to the Board of Directors of Applicant and 
is thereafter elected, so long as he remains a director of 
Applicant, Applicant will not knowingly purchase any 
security from or through, or sell any security to or through, 
First, or any entity which is presently, or which may in the 
future be, affiliated with First. Applicant states that, since 
Applicant is a no load fund, none of its shares have been or 
would be sold through First. Applicant also represents that 


the prohibition against the use of First to effectuate broker- 


age transactions will not adversely affect its fiduciary ob- 
ligation to obtain the best price and execution on portfolio 
transactions. 


Applicant avers that Weedon is a man of stature and recog- 
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nized integrity, experience and competence in a wide va- 
riety of fields. Applicant believes that it is in the public 
interest, as well as in the best interests of Applicant and its 
shareholders, that Weedon be permitted t- serve as a dis- 
interested director of Applicant. 


Section 2(a) (19) of the Act, in pertinent part, detines an 
interested person of an investment company as any broker 
or dealer registered under the Securities Exchange Act of 
1934 or any affiliated person of such broker or dealer. 
Section 2(a) (3) of the Act defines an affiliated person of 
another person to include any officer of such other person, 
or any person under common control with such other person 


Section 6(c) of the Act provides that the Comn.ission may 
conditionally or unconditionally exempt any person from 
any provision of the Act if and to the extent that such ex- 
emption is necessary or appropriate in the public interest 
and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of the 
Act. 


In his capacity as senior vice-president of ADL, Weedon 
has no authority over or responsibility for the management 
or operations of First. Accordingly, Applicant asserts that 
Weedon should not be deemed an interested person of the 
Fund or its investment adviser since his affiliation with 
ADL will not impair his independence in acting on behalf 
of Applicant and its shareholders, and the requested ex- 
emption is, therefore, consistent with the provisions of 
Section 6(c) of the Act. 


NOTICE IS FURTHER GIVEN, that any interested person 
may, not later than February 22, 1974, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues of 
fact or law proposed to be controverted, or he may request 
that he be notified if the Commission shal! order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Wash- 
ington, D. C. 20549. A copy of such request shall be served 
personally or by mail (air mail if the person being served is 
located more than 500 miles from the point of mailing) 
upon Applicant at the address stated above. Proof of such 
service (by affidavit, or in case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with the re- 
quest. As provided by Rule O-5 of the Rules and Regu- 
lations promulgated under the Act, an order disposing of the 
application will be issued as of course following said date un- 
less the Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive notice of further developments in this 
matter, including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 8213/February 1, 1974 


In the Matter of 


THE WILLOW FUND, INC. 

1 Chase Manhattan Plaza 

New York, New York 10005 

(812-3571) 7 
NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 17(b) OF THE ACT EX- 
EMPTING A PROPOSED TRANSACTION FROM 
SECTION 17(a) OF THE ACT. 


NOTICE IS HEREBY GIVEN that The Willow Fund, Inc. 
(“Applicant”), an open-end, non-diversified management 
investment company registered under the Investment Com- 
pany Act of 1940 ("Act”), has filed an application pursuant 
to Section 17(b) of the Act for an order of the Commission 
exempting from Section 17(a) of the Aci the sale of 

11,100 shares of common stock of Equity Funding Cor- 
poration of America (the “Shares”) to Werthein & Co. 
("Wertheim”) and its affiliates Wertheim & Co., Inc. (“WCI”") 
and Wertheim Advisers, Inc. ("WAI") (hereinafter collective- 
ly referred to as the "Wertheim Group”). All interested 
persons are referred to the application on file with the Com- 
mission for a statement of the representations contained 
therein, which are summarized below. 


Wertheim, which was the investment adviser of Applicant 
on January 11, 1972, the date Applicant purchased the 
Shares, owns 96.5% of the outstanding voting stock of 

WCI, the principal underwriter of Applicant’s shares. WAI, 
a wholly-owned subsidiary of WCI, has acted as investment 
adviser to Applicant since April 26, 1972. Under Section 
2(a) (3) of the Act, WCI and WAI! are affiliated persons of 
Applicant and Wertheim is an affiliated person of affiliated 
persons of Applicant. 


Section 17(a) of the Act provides, in pertinent part, that 

it is unlawful for any affiliated person of a registered invest- 
ment company, or an affiliated person of such person, 
knowingly to purchase from or to sell to such investment 
company any securities or other property. Section 17(b) of 
the Act provides that the Commission, upon application, 
may exempt a proposed transaction from the provisions of 
Section 17(a) if the evidence establishes that the terms of 
the proposed transaction, including the consideration to 

be paid or received, are reasonable and fair and do not 
involve overreaching on the part of any person concerned 
and that the proposed transaction is consistent with the 
policy of such investment company and the general pur- 
Poses of the Act. 


Applicant and the Wertheim Group have been advised by 
counsel that the purchase by Applicant of the Shares on 
January 11, 1972 was unlawful under Section 12(d) (3) of 
the Act. Section 12(d) (3), in pertinent part, prohibits the 
purchase by a registered investment company of securities 
issued by brokers, dealers or underwriters. On April 25, 
1973, Applicant and the Wertheim Group entered into an 
Agreement which provided for the immediate cash pay- 
ment to Applicant of $437,388. This amount reflects (1) 
Applicant's cost of the Shares (exclusive of brokerage com- 
missions) of $377,612.76: (2) brokerage commissions paid 






to Wertheim in connection with the purchase of the Shares, 
of $2,381.24; and (3) an imputed return of $57,395, of 
which approximately $43,699 represents an 8.9% rate of 
return on that cost, and $13,696 reflects the difference 
between the Fund's cost of the Shares and the market value 
thereof attributable to each share of common stock of the 
Fund purchased or redeemed on any day when the market 
value of the Shares was below the Fund's cost, of which 
$7,821 was paid to stockholders of the Fund who redeemed 
shares on those days. The Agreement also provided that any 
net proceeds received by Applicant from a sale or other dis- 
tribution of the Shares must be applied toward the pay- 
ment of expenses of Applicant which WAI must other- 

wise pay pursuant to its advisory agreement with the Fund. 
On November 27, 1973, Applicant and the Wertheim Group 
agreed to amend the April 25, 1973 Agreement, subject to a 
receipt of a favorable order from the Commission under 
Section 17(b) of the Act, to provide for the transfer of the 
Shares to the Wertheim Group in exchange for Applicant's 
release from the obligation with respect to the application 
of the net proceeds of sale of the Shares. 


Applicant states that its Board of Directors, including each 
director who is not an interested person under the Act, has 
approved both the April 25, 1973 Agreement and its amend- 
ment of November 27, 1973. 


Applicant also states that the Commission suspended all 
trading in the securities of Equity Funding Corporation on 
March 27, 1973; and between that date and the April 25, 
1973 Agreement, Applicant valued the Shares at $1.00 per 
share. Subsequent to that Agreement, Applicant has carried 
the Shares without value. 


Applicant believes that the terms of the proposed trans- 
action are reasonable and fair and do not involve over- 
reaching on the part of any person concerned. Applicant 
states that the April 25, 1973 Agreement was intended to 
shift all economic risks or benefits related to the ownership 
of the Shares to the Wertheim Group and to place Applicant 
and its stockholders in the position they would have en- 
joyed had Applicant not purchased the Shares. 


Applicant also believes that it would be in its best interest 
to transfer the Shares to the Wertheim Group. Appli- 
cant states that, under the terms of the April 25, 1973 
Agreement, it cannot obtain any further benefit from the 
continued holding of the Shares, and that the proposed 
transfer of the Shares to the Wertheim Group would 
eliminate any need for an accounting by Applicant for the 
proceeds of sale of the Shares. Applicant further believes 
that the proposed transaction is consistent with its policy 
as recited in its registration statement and reports under the 
Act and with the general purposes of the Act. 


NOTICE IS FURTHER GIVEN, that any interested person 
may, not later than February 25, 1974, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues of 
fact or law proposed to be controverted, or he may request 
that he be notified if the Commission shali order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Wash- 
ington, D. C. 20549. Acopy of such request shall be 
served personally or by mail (air mail if the person being 
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served is located more than 500 miles from the point of 
mailing) upon Applicant at the address stated above. Proof 
of such service (by affidavit, or in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously with 
the request. As provided by Rule O-5 of the Rules and 
Regulations promulgated under the Act, an order disposing 
of the application will be issued as of course following said 
date unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to whether a hear- 
ing is ordered, will receive notice of further developments 
in this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment Manage 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8214/January 31, 1974 


In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY 


and 


MASSMUTUAL INCOME INVESTORS, INC. 
1295 State Street 

Springfield, Massachusetts 01111 

(812-3585) 


NOTICE OF FILING OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER AND PURSUANT TO 
SECTION 17(b) OF THE ACT 


NOTICE IS HEREBY GIVEN that Massachusetts Mutual 
Life Insurance Company (the “Insurance Company”) and 
MassMutual Income Investors, Inc. (the “Fund”), a di- 
versified, closed-end management investment company 
registered under the Investment Company Act of 1940 
(“Act”) (hereinafter collectively referred to as “Appli- 
cants”), have filed an application pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder for an order of the 
Commission permitting Applicants to participate jointly in 
a direct placement purchase of a new issue of 9 - 4% senior 
notes due 1992 (the “Notes”) of Allis-Chalmers Corpo- 
ration ("Allis-Chalmers”) in the principal amount of 
$7,000,000 or, in the event the Insurance Company pur- 
chases the Notes before the issuance of such order, for an 
order pursuant to Section 17(b) of the Act exempting 
from the provisions of Section 17(a) of the Act the sale by 
the Insurance Company of $2,000,000 principal amount 
of the Notes to the Fund. All interested persons are 
referred to the application on file with the Commission for 
a statement of the representations contained therein, 
which are summarized below. 


Applicants expect that the total amount of the Notes to be 
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issued will be between $50,000,000 and $60,000,000. The 
Insurance Company understands that Allis-Chalmers is wil- 
ling to sell a portion of the Notes to the Fund and, as invest. 
ment adviser for the Fund, the Insurance Company be- 
lieves that the Notes would be an attractive investment for 
the Fund. If permitted, the Fund intends to acquire 
$2,000,000 in principal amount of the Notes and the In- 
surance Company intends to acquire $5,000,000 in principal 
amount. The Insurance Company already holds Allis- 
Chalmers 3 - 5/8% notes due 1982 in the aggregate unpaid 
principal amount of $2,400,000 which notes the Insurance 
Company acquired in 1952. 













Section 2(a) (3) of the Act includes, within the definition 
of the term “affiliated person” of an investment company, 
the investment adviser to the investment company. 


Rule 17d-1 adopted by the Commission under Section 

17(d) of the Act provides that “no affiliated person of... 

any registered investment company .. . acting as principal, 
shall participate in, or effect any transaction in connection 
with, any joint enterprise or other joint arrangement or ) 
profit sharing plan in which such registered company . . . is 
a participant, and which is entered into, adopted or modi- 
fied subsequent to the effective date of this rule, unless an 
application regarding such joint enterprise, arrangement or 
profit sharing plan has been filed with the Commission and 
has been granted by an order entered... prior to such 
adoption or modification.” It also provides that in passing 
upon such application the Commission will consider whether 
the participation of such registered or controlled company 

in such joint enterprise, joint arrangement, or profit sharing 
plan on the basis proposed is consistent with the provisions, 
policies, and purposes of the Act and the extent to which 
such participation is on a basis different from, or less 
advantageous than, that of other participants. 


The Insurance Company represents that its holding of 
Allis-Chalmers securities had no effect on its decision that 
the Notes would be an attractive investment for both of | 
the Applicants. Applicants state that Allis-Chalmers will use 
the proceeds from the sale of the Notes to refund its out- 
standing bank debt and will not use such proceeds to pay 

any installment of principal or interest owing on the notes 
issued to the Insurance Company in 1952. The Insurance 
Company asserts that an unequal division of the 

$7,000,000 principal amount of the Notes to be acquired 

as between the Fund and the Insurance Company is appro- 
priate in view of the investment policies of the Fund which 
restrict the Funds ability to invest in securities other than 
high grade interest-bearing debt securities or cash equi- 
valents. The Fund is permitted to invest no more than 

25% of its total assets, at present approximately 
$35,000,000, in securities other than those noted above 

and, furthermore, is permitted to invest no more than 10% 

of its total assets, at present approximately $14,000,000, 

in restricted securities of the type represented by the Notes. 
An investment by the Fund in one-half the principal I 
amount of the Notes offered to the Insurance Company, 
i.e., $3,500,000, would represent 10% and 25% respectively 
of the amounts which the Fund can invest in securities 
other than high grade interest-bearing debt securities and in 
restricted securities. The Insurance Company deems it in- 
advisable for the Fund to invest such percentages in one 
debt security in view of the legal restrictions on market- 
ability of the Notes. Applicants submit that to make avail- 
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able to the Fund the opportunity to invest $2,000,000 in 
principal amount of the Notes is in the best interest of 
shareholders of the Fund. 


In the event the requested order is not issued before the 
issuance of the Notes, expected to be February 15, 1974, 
the Insurance Company proposes to acquire the entire 
$7,000,000 principal amount of the Notes, subject to the 
obligation to transfer $2,000,000 of such amount to the- 
Fund at cost plus accrued interest should an order of the 
Commission permitting such transaction issue within three 
months of such acquisition. Applicants seek an exemption 
pursuant to Section 17(b) of the Act permitting the sale 

by the Insurance Company to the Fund of $2,000,000 
principal amount of the Notes in the event the requested 
order pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder is not granted before the acquisition of the 
Notes by the Insurance Company. If no order of exemption 
is received, the $7,000,000 principal amount of the Notes 
will be retained for investment by the Insurance Company. 


Section 17(a) of the Act, in pertinent part, provides that it 
is unlawful for any affiliated person of a registered invest- 
ment company knowingly to sell to or purchase from such 


registered investment company any security or other proper- 


ty except securities of which the investment company is 

the issuer. Pursuant to Section 17(b) of the Act, the Com- 
mission, upon application, may grant an exemption from 
such prohibition after finding that the terms of the pro- 
posed transaction are fair and reasonable and do not involve 
overreaching on the part of any person concerned and that 
the proposed transaction is consistent with the policy of 
each registered investment company concerned and the 
general purposes of the Act. 


Applicants state that the terms of the proposed transfer of 
the $2,000,000 in principal amount of the Notes from the 
Insurance Company to the Fund are reasonable and fair 
and free from overreaching. The consideration to be paid 
by the Fund for the Notes would equal the price paid by 
the Insurance Company for the Notes plus accrued interest. 
Applicants submit that the proposed trarisaction is con- 
sistent with the policy of the Fund as recited in its regis- 
tration statement and that the proposed transaction is 
consistent with the general purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 20, 1974, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he 

may request that he be notified if the Commission should 
order a hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such request 
shall be served personally or by mail (air mail if the person 
being served is located more than 500 miles from the point 
of mailing) upon Applicants at the address stated above. 
Proof of such service (by affidavit, or in the case of an 
attorney-at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule O-5 of the 
Rules and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course fol- 
lowing February 20, 1974, unless the Commission there- 
after orders a hearing upon request or upon the Com- 





mission’s own motion. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive notice 
of further developments in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8215/January 31, 1974 


In the Matter of 


STATE MUTUAL SECURITIES, INC. 
440 Lincoln Street 
Worcester, Massachusetts 01605 


and 


JOSEPH R. CARTER 
105 Madison Street 
Worcester, Massachusetts 
(812-3531) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 2(a) (19) OF 
THE ACT 


State Mutual Securities, Inc. (“Corporation”), a diversified, 
closed-end, management investment company registered 
under the Investment Company Act of 1940 ("Act"), and 
Joseph R. Carter (“Carter”), have filed an application pur- 
suant to Section 6(c) of the Act for an order declaring that 
Carter shall not be deemed an “interested person” of the 
Corporation within the meaning of Section 2(a) (19) of the 
Act solely by reason of his status as director of Avco 
Corporation. 


The Commission on January 4, 1974, issued a notice of the 
filing of said application (Investment Company Act Re- 
lease No. 8162). The notice gave interested persons an 
opportunity to request a hearing and stated that an order 
disposing of the application might be issued unless a hearing 
should be ordered. No request has been filed and the Com- 
mission has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested exemption is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy and 
provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of Section 
2(a) (19) of the Act be, and hereby is, granted, effective 
forthwith. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8216/January 31, 1974 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 399/January 31, 1974 


NOTICE OF (1) PUBLIC HEARING TO RECEIVE AD- 
DITIONAL COMMENTS ON PROPOSED AMENDMENTS 
TO RULE 3c-4 UNDER THE INVESTMENT COMPANY 
ACT AND TO RULE 202-1 UNDER THE INVESTMENT 
ADVISERS ACT; (2) PROPOSED RULEMAKING PRO- 
CEEDING TO DETERMINE, PURSUANT TO THE PRO- 
POSED AMENDMENTS, IF ADOPTED, WHETHER THE 
MODEL VARIABLE LIFE INSURANCE REGULATION 
ADOPTED BY THE NAIC PROVIDES INVESTOR PRO- 
TECTIONS SUBSTANTIALLY EQUIVALENT TO THOSE 
RELEVANT PROTECTIONS PROVIDED BY THE 
INVESTMENT COMPANY ACT AND INVESTMENT 
ADVISERS ACT; AND (3) PUBLIC HEARING WITH 
RESPECT TO SUCH RULEMAKING PROCEEDINGS. 
(FILE NO. 4-149). 


NOTICE IS HEREBY GIVEN that a public hearing will be 
conducted for the purpose of receiving oral and further 
written comments on proposed amendments to Rule 3c-4 
under the Investment Company Act of 1940 and Rule 
202-1 under the Investment Advisers Act of 1940 (herein- 
after together referred to as “the Rules”). (See Investment 
Company Act Release No. 8000). If adopted, the amend- 
ments would condition the exemptions afforded by the 
Rules to certain variable life insurance ("VLI”) separate 
accounts and their insurance company advisers upon a 
prior Commission determination, by rule or order, that 
the laws and regulations of states in which the variable 

life insurance contracts will be sold, provide protections 
substantially equivalent to relevant protections afforded 
investors by the Investment Company Act and Investment 
Advisers Act (“Acts”). Comments will also be received.on 
the Model Variable Life Insurance Regulation (“Model”) 
recently adopted by the National Association of Insurance 
Commissioners (“NAIC”), so that in the event the amend- 
ments are adopted, the Commission may determine 
whether the Model provides investor protections substan- 
tially equivalent to those relevant protections provided by 
the Acts. 


On January 31, 1973, the Commission adopted Rule 3c-4 
under the Investment Company Act and Rule 202-1 under 
the Investment Advisers Act. (Investment Company Act 
Release No. 7644). The Rules exempt specified types of 
variable life insurance separate accounts and their insurance 
company advisers from the Acts. In the release accompany- 
ing adoption of the Rules, the Commission expressed its 
intention to “closely monitor” developments in state regu- 
lation of variable life insurance, and stated that it might 
modify or rescind the Rules if it found substantial deficien- 
cies that were not likely to be remedied. 


On September 20, 1973, the Commission expressed a con- 
cern that variable life insurance contracts might be sold in 
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some states prior to the adoption of substantially equi- 
valent regulations. To prevent this situation, it proposed 
amendments to Rules 3c-4 and 202-1, which, if adopted, 
would condition the availability of the exemptions afforded 
by the Rules upon a specific determination by the Com- 
mission that applicable state laws and regulations provide 
protections substantially equivalent to relevant protections 
afforded investors by the Acts. The proposed amendment 
to Rule 3c-4 would add a new paragraph (c), which would 
read as follows: 







(c) For the purpose of paragraph (b) (4) of this rue, 
“Regulation under the insurance laws of any State” shall 
mean laws, rules or regulations which the Commission shall 
have determined, by rule or order, provide for investor pro- 
tections substantially equivalent to those which are pro- 
vided by the Investment Company Act of 1940, with re- 
spect to (1) the valuation of portfolio securities in a uni- 
form manner; (2) the annual reporting to contractholders of 
information similar in nature to the information that would 
be provided by a registered investment company to its share- 
holders through annual reports and proxy statements; (3) 
prohibitions against unauthorized or improper changes in f 
investment policies; (4) protection against excessive manage- 
ment fees, administrative fees and sales charges; and (5) pro- 
tections similar to those afforded by Section 17 of the Act 
relating to transactions with affiliates. 








The amendment was proposed pursuant to authority granted 
in Sections 6(c) and 38(a) of the Investment Company Act. 
The release also invited comment on the appropriateness of 
including eleven additional areas of protection in the Rule, 
as well as any other areas that might be deemed relevant to 
VLI purchasers. The eleven specified areas were: 


(1) protection against unfair contract provisions with 
respect to redemption of contractholder interests; (2) pro- 
tections relating to insider trading with respect to portfolio 
securities; (3) protection against improper lending of the 
separate accounts assets to controlling persons or persons 
under common control with the separate account; (4) pro- 
hibitions against breaches of fiduciary duty involving 
personal misconduct and against larceny and embezzlement; 
(5) provision for written advisory contracts; (6) prohibitions 
against persons serving as employees of such insurance com- 
panies in connection with the operation of the separate ac- 
count who have been convicted of certain crimes or who 
have willfully violated the federal securities laws; (7) pro- 
vision for custodianship of cash and portfolio securities of 
the separate account and bonding of persons with access to 
such cash and securities; (8) provisions relating to the capa- 
city of the separate account to invest in investment com- 
panies, insurance companies, broker-dealers, underwriters j 
and investment advisers; (9) provision for independent re- 
view of the operations of the separate account, by a state 
insurance commissioner or otherwise, similar to that pro- 
vided by directors of a registered investment company; (10) 
provision for review of the financial statements of the 
separate account by independent certified public account- 
ants; and (11) private rights of action with respect to such 
investor protection provisions for contractholders. 


} 









The proposed amendment to Rule 202-1 would be adopted 
pursuant to authority granted in Sections 202(a) (11), 
206A and 211(a) of the Investment Advisers Act and 
would read as follows (omission bracketed, new language 














of 
ld 


ige- 
ro- 


‘ted 


ent; 
ions 


C- 
of 

, to 
pa- 


rs 


)- 


(10) 

































italicized): 


The term “investment adviser,” in Section 202(a) 

(11) of the Act, shall not include an insurance company, 
or any affiliated company thereof as defined in 

Section 2(a) (2) of the Investment Company Act of 
1940, to the extent that the performance of advisory 
services is incidental to the conduct of the business 

of issuing any variable life insurance policy, as defined 
in Rule 3c-4 under the Investment Company Act of ~ 
1940, [and of] or of issuing any interest or partici- 
pation in a separate account, as referred to in said 

Rule, issued in connection with such a policy, provided 
that the laws, rules or regulations of each state in which 
such policies or interests are offered shall provide 
investor protections which the Commission shall 

have determined by rule or order, are substantially 
equivalent to relevant protections provided by the Invest- 
ment Advisers Act. 


Comments were also invited as to the appropriateness of 
including in the Rule five specific areas of protections: 


(1) prohibitions against persons who have committed 
certain crimes or violations of the federal securities laws 
from acting as investment advisers of variable life insurance 
separate accounts or as associated persons of such advisers; 
(2) prohibitions against the payment of unfair or inequit- 
able advisory fees; and (3) provisions for adequate record- 
keeping; (4) prohibitions against fraudulent and improper 
conduct; and (5) private rights of action with respect to 
such investor protection provisions for contractholders. 


, The Commission received 12 letters of comment on the 


proposed amendments to the Rules. The comments raise 
anumber of important issues which should be further 
developed through additional written and oral present- 
ations by interested persons. Specifically, the Commission 
is most interested in further comment with respect to the 
following issues: 1/ 


1. Should Rules 3c-4 and 202-1 be amended so that the 
exemptions are conditioned upon a prior determination by 
the Commission that state regulations provide protections 


substantially equivalent to relevant protections under the 
Acts? 


2. If the Rules are amended as proposed in Investment 
Company Act Release No. 8000, should they refer to 
specific areas of protection that are relevant to purchasers 
of variable life insurance? In considering this question, 
commentators should consider what areas, if any, should 
be specifically enumerated and describe why such pro- 
tections will be relevant to the purchasers of VLI contracts. 
Comments should also discuss whether inclusion of specific 
areas will reduce the abiiity of state insurance regulators to 
deal flexibly with potential problems. 


3. Is it likely that the states will adopt regulations which 
differ in important respects from the NAIC Model and if 
$0, will the Commission find it necessary to make more 
than one determination pursuant to the amended Rules? 


4. If the Rules are amended as proposed, would moni- 
toring of state regulations be necessary, and if so how can it 


be carried out? If the Rules are not amended, what type of 


monitoring should the Commission undertake? In either 
event, would monitoring adversely affect the flexibility and 
administrative discretion of state regulators? 


5. To what extent should the availability of the exemp- 
tions depene upon the manner in which individual states 
administer and enforce their variable life insurance regu- 
lations? 


6. If the Rules are not amended as proposed, should 
the Commission take steps to ensure that VLI contracts are 
not sold before adequate protections are available to 
investors? If so, what steps should be taken? 


In December 1973, the NAIC adopted a Model Variable 
Life Insurance Regulation, which includes many of the 
areas of protection referred to by the Commission in ear- 
lier releases. For example, the Model includes limitations 
on fees charged for investment management, and provisions 
for review of material changes in investment policy and of 
transactions involving the separate account and its affiliated 
persons. 2/ In Investment Company Act Release No. 

8000 the Commission indicated that such a model regulation 
might enable it to reach a single determination with re- 
spect to the adequacy of protections afforded by state 
insurance law. Therefore, the Commission now requests 
comment on the following questions with respect to the 
Model: 


1. Will the provisions of the Model Reguiation provide 
protections substantially equivalent to relevant protections 
under the Acts? In responding to this question commenta- 
tors should consider particularly the areas enumerated in 
Investment Company Act Release No. 8000. 


2. Under the Model Regulation, will discretionary 
matters, including exemptions granted by a state adminis- 
trator, be considered de novo in other states? 


Based upon its review of written comments already sub- 
mitted with respect to proposed amendments to Rules 3c-4 
and 202-1, the Commission has determined that it would 
be appropriate to seek further comments on whether and 
in what form the amendmentts should be adopted; and, if 
the amendments are not adopted, whether other regu- 
latory action should be taken to ensure the full protection 
of purchasers of variable life insurance. If the Commission 
determines to adopt the amendments, it may simultane- 
ously determine pursuant to the Rules, as amended, 
whether the Model Regulation conforms to the standards 
required therein. 


Accordingly, the Commission has determined, pursuant to 
Sections 6(c) and 38(a) of the Investment Company Act, 
Sections 202(a) (11), 206A and 211(a) of the Investment 
Advisers Act, and Rule 4(b) of the Rules of Practice of the 
Commission, that a public rulemaking hearing be held to 
receive comments with respect to the proposed amend- 
ments, and possible alternative action if the amendments 
are not adopted, and that a rulemaking proceeding and 
public hearing be heid so that the Commission, in the 
event that the amendments are adopted, may determine 
whether the Model provides investor protections substan- 
tially equivalent to those relevant protections provided by 
the Acts. 
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IT IS ORDERED that the public hearing on these matters 
shall commence on March 4, 1974 at 10:00 a.m. EDT in 
Room 776 at the Headquarters Office of the Commission, 
500 North Capitol Street, N. W., Washington, D. C. 20549. 
Interested persons wishing to make oral statements of their 
views relating to the matiers described above, may do so 

by submitting five copies of a written text of such state- 
ments to the Secretary of the Commission no later than 
February 25, 1974. Thereafter, the Commission will notify 
all persons requesting an opportunity to make oral state- 
ments of the date and amount of time to be allocated 
therefor. Oral statements shall be limited to 30 minutes 
each, although persons desiring additional time may request 
a specified additional amount of time and accompany their 
request with an explanation of their need for additional 
time. The text of oral statements will be placed in the 
Commission’s public file. Persons making oral presen- 
tations should be prepared to respond to inquiries from the 
Comr.‘ission and the staff. 


Interested persons may submit to the staff questions which 
they wish to have asked of persons making oral presenta- 
tions. Such questions should be submitted no later than 
February 28, 1974, to Allan S. Mostoff, Director, Di- 
vision of Investment Management Regulation. 


Written comments submitted without request for oral 
presentation must be received by the Secretary no later 
than February 25, 1974. These comments also will be 
placed in the public file. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Comments on other relevant matters will, of course, 
also be considered. 


2/ Copies of the NAIC Model Variable Life Insurance 
Regulation have been filed with the Office of the Federal 
Register, and copies may be obtained on request from the 
Securities and Exchange Commission, Washington, D. C. 
20549, Attention: Division of Investment Management 
Regulation. In addition, a copy of the Model Regulation 
is available for inspection at the Public Reference Office of 
the Commission at 1100 L Street, N.W., Washington, D.C. 
and at any of the Commission’s Regional and Branch 
Offices. 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8217/January 31, 1974 


In the Matter of 


EDPR SHAREHOLDERS’ RETENTION TRUST 
c/o Beekman & Bogue 

Five Hanover Square 

New York, New York 10004 

(812-3572) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING COMPANY FROM ALL PROVISIONS OF 
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THE ACT OTHER THAN SECTIONS 8&(a), 17 AND 36 
THEREOF 






On January 15, 1974, a notice was issued (Investment Com- 
pany Act Release No. 8182) of the filing of an application 
by EDPR Shareholders’ Retention Trust (“Trust”) for an 
order of the Commission, pursuant to Section 6(c) of the 
Investment Company Act of 1940 ("Act”), e*empting 
Trust from all provisions of the Act other than Sections 8 
(a), 17, and 36 thereof, subject to certain specified condi- 
tions. 










The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application might be issued on the basis of the information 
stated therein unless a hearing siiould be ordered. No re- 
quest for a hearing has been filed, and the Commission has | 
not ordered a hearing. 






The Commission has considered the matter and has found 
that the exemption requested is necessary or appropriate in 
the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, that 
Trust, which is organized to hold an option (the “Option”) 

on certain specified securities for the benefit of shareholders | 
of EDP Resources, Inc., is hereby exempted from all pro- 

visions of the Act other than Sections 8(a), 17, and 36 

thereof, subject to the following conditions: 


(1) once the Option is either exercised or sold, Trust 
must within 30 days thereafter either complete its regis- 
tration under the Act and comply fully with all of the pro- 
visions of the Act or file an amendment to this application 


requesting continued or modified relief from the provisions 


of the Act and that, until such registration and compliance 
has been completed or such order has been continued or 
modified, Trust will not distribute, sell, or otherwise dis- 
pose of any of its assets except to invest or reinvest such 
assets in Government securities as defined in Section 2(a) 
(16) of the Act; and 


(2) the trustees of Trust must promptly transmit to 
holders of beneficial interests in Trust notification of the 
exercise, abandonment, material amendment or other dis- 
position of the Option and all material facts pertinent there- 
to, including disclosure of the source of the funds used to 
pay the exercise price. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 8218/February 1, 1974 









In the Matter of 











NEUWIRTH FUND, INC. 
NEUWIRTH CENTURY FUND, INC. 





jat 


lers 


1S 


Middletown Bank Building 
Middletown, New Jersey 07748 


and 


CLARK, DODGE & CO., INCORPORATED 
140 Broadway 

New York, New York 10005 

(812-3559) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 15(a) OF 
THE ACT 


On January 2, 1974, a notice was issued (Investment Com- 
pany Act Release No. 8160) of an application filed pur- 
suant to Section 6(c) of the Investment Company Act of 
1940 (“Act”) by Neuwirth Sund, Inc. (“Neuwirth Fund”), 
Neuwirth Century Fund, Inc. (“Century”), both registered 
under the Act as open-end management itvestment com- 
panies (“Funds”), and Clark, Dodge & Co., Incorporated 
("Clark, Dodge”), an investment adviser as defined by the 
Investment Advisers Act of 1940, (collectively the “Appli- 
cants”). The application requested an order exempting the 
Applicants from the provisions of Section 15(a) of the Act 
to permit the Funds, upon approval by the shareholders of 
the Funds, to make retroactive payment to Clark, Dodge 
of advisory fees, less previously reimbursed costs and 
expenses of Clark, Dodge, for the period from November 
1, 1973 to the date of special meetings of shareholders of 
the respective Funds scheduled for January 24, 1974 (or 
any adjournment thereof) at which meetings the payment of 
such fees shall be submitted to the shareholders of the 
Funds for approval. 


The notice gave interested persons an opportunity to re- 
quest a hearing and stated that an order disposing of the 
application might be issued upon the basis of the in- 
formation stated therein unless a hearing should be ordered. 
No request for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter having been considered, it is found that the 
granting of the requested exemption is necessary or appro- 
priate in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from Section 15(a) of the 
Act is hereby granted, effective forthwith. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT 





INVESTMENT ADVISERS ACT OF 1940 





Release No. 399/January 31, 1974 


See Investment Company Act Release No. 8216/January 
31, 1974 











LITIGATION 





Litigation Release No. 6220/January 28, 1974 


U. S. v. EDWIN PIERCE AND BLANCHE PIERCE 
(C. D., CA. No. 12933 CD) 


William D. Keller, U. S. Attorney for the Central District of 
California, and Gerald E. Boltz, Regional Administrator of 
the Securities and Exchange Commission announced that on 
January 8, 1974 Edwin Pierce entz=red a plea of guiity to 

13 counts charging him with violations of 26 U.S.C. § 7206 
(4), a provision of the Internal Revenue code prohibiting 
the concealing of property to avoid payment of taxes, and 
Blanche Pierce (Mrs. Edwin Pierce) entered a plea of nolo 
contendere to 10 counts charging her with violations of 15 
U.S.C. § 78j(b) and 17 CFR 240.10b-5. 


Mr. and Mrs. Pierce have been the subjects of two indict- 
ments returned by the Federal Court in Los Angeles. On 
August 9, 1972 they were indicted on one count of con- 
spiracy, 8 counts of mail fraud, and 13 counts of concealing 
property to avoid taxes. 


On July 26, 1973, a second indictment charged the Pierces 
with one count of conspiracy, 14 counts of using manipu- 
lative and deceptive devices in the purchase and sale of 
securities, and 8 counts of rnail fraud. The charges other 
than those to which the defendants plead were dismissed 
upon motion of the United States. Following receipt of 
the pleas the Honorable Warren J. Ferguson, U. S. Dis- 
trict Judge fined Edwin Pierce $5,000 on each count of 
the 13 counts to which he plead guilty. He was sentenced 
to serve three years in prison. However, execution of the 
imprisonment was suspended and he was placed on pro- 
bation for five years. Mrs. Pierce was sentenced to pay a 
fine of $100 on each of the 10 counts to which she 
entered her plea. 





Litigation Release No. 6221/January 28, 1974 


SEC v. MOUNT EVEREST CORPORATION, et al. 
(U.S. E.D. PA.) 


William R. Schief, Administrator of the Washington Re- 
gional Office and Thomas H. Monahan, Attorney-in-Charge 
of the Philadelphia Branch Office of the Securities and Ex- 
change Commission today announced that on January 23, 
1974, the Honorable J. William Ditter, Jr., entered a Final 
Judgment permanently enjoining the Mount Everest Cor- 
poration, a Pennsylvania corporation, The Mount Everest 
Mint, Inc., and Mount Everest Financial Corporation, both 
wholly-owned subsidiaries of the Mount Everest Corporation. 
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The order to which the defendants consented, without 
admitting or denying the allegations of the complaint, en- 
joins the defendants from violations of the anti-fraud pro- 
visions of the Securities Act of 1933 and the anti-fraud 
provisions of the Securities Exchange Act of 1934 in con- 
nection with the offer and sale of securities, namely short- 
term notes of Mount Everest Corporation or any other 
securities. 


For further information see Litigation Release No. 6168. 





Litigation Release No. 6222/January 29, 1974 


SEC v. VIP PHONE OF DELAWARE, INC., et al. 
(D. Del.) 


William R. Schief, Administrator of the Washington Re- 
gional Office today announced that on January 21, 1974, 
the Honorable Walter K. Stapleton, U. S. District Judge 
for Delaware, Wilmington, Delaware, entered an Order 
permanently enjoining VIP Phone of Delaware, Inc., 
National Enterprises, Inc., Delaware Securities, Inc., Inter- 
national Magfilm, Inc. and Peter James, all of Ocean View, 
Delaware. Mr. James is the Chairman of the Board of 
Directors and/or the principal officer of each company. 


The Order to which the defendants consented, without 
admitting or denying the allegations of the Complaint, en- 
joins the defendants from violations of the anti-fraud pro- 
visions of the Securities Act of 1933 and the Securities Ex- 
change Act of 1934 in connection with the offer and sale 
of securities, namely the common stock of VIP Phone of 
Delaware, Inc. and International Magfilm, Inc. or any other 
securities. 


For any further information see Litigation Release No. 6120. 





Litigation Release No. 6223/January 29, 1974 
JAMES DAY 


L. Brooks Patterson, Prosecuting Attorney of Oakland 
County, Michigan; Hugh H. Makens, Director of the Michi- 
gan Corporation and Securities Bureau; and John |. Mayer, 
Administrator of the Chicago Regional Office of the Com- 
mission, jointly announced that on January 22, 1974, 
James Day was sentenced to a prison term of from 20 to 
36 months by a judge of the Oakland County, Michigan 
Circuit Court. Day was immediately remanded into 
custody to commence his sentence. 


Day, president of First American Securities Corporation, a 
broker-dealer in Southfield, Michigan, and also president of 
First American Corporation and several other Michigan 
corporations, had pleaded guilty on December 17, 1973, to 
state charges of (1) selling unregistered securities issued by 
companies of which he was president; and (2) fraud in the 
sale thereof, by failing to disclose financial information 
about the issuers of the securities to investors; by failing to 
disclose that the Securities were not registered for sale in 
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Michigan, all in violation of the Michigan Uniform Securi- 
ties Act. 






The investigation leading to the criminal prosecution was 
a joint effort by the Oakland County Prosecutor’s office; 
the Michigan Securities Bureau; and the Detroit Branch 
Office of the Commission. 
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Litigation Release No. 6224/January 29, 1974 
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U.S. v. CLYDE E. HAVEN, JR. (D.D.C., Criminal No. 
9-3673) 


Earl J. Silbert, United States Attorney for the District of 
Columbia, and William R. Schief, Administrator of the 
Washington Regional Office of the Securities and Ex- 
change Commission (SEC), announced that the Honorable 
Barrington Parker, United States District Court Judge for 
the District of Columbia, sentenced Clyde E. Haven of 
Potomac, Maryland, to one year’s suspended sentence and 
three years probation, following Haven’s November 14, 
1973 guilty plea of willfully violating the Investment 

Advisers Act of 1940. | 
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On July 5, 1973, the Grand Jury handed down an indict- 
ment alleging that Haven violated the Investment Advisers 
Act of 1940 by misapplying and diverting for his own use 
monies, funds and credits belonging to the Vacation Fund r 
of Local 24 of the Asbestos Workers Union, for which he F 
was the investment adviser. The indictment alleges that Y 
Haven in furtherance of his scheme knowingly made false 

and misleading representations such as: that he was an 

investment adviser registered with the Securities and Ex- 

change Commission; that any losses incurred by the Vaca- 

tion Fund would be immediately repaid by the defendant; 

that he was not purchasing securities on margin with monies 

of the Vacation Fund; and that he, as manager of the 

Vacation Fund, would maintain proper records. 


tT oe | 


In addition, Haven, according to the indictment, con- 
cealed and omitted material facts which were necessary to 
be stated in order to make the statements made, in the 
light of the circumstances under which they were made, 
not misleading. Some of these material facts were: that 
margin purchases of securities were made with funds con- ( 
tributed (by union members) to the Vacation Fund; that 

funds contributed to the Vacation Fund were diverted and 
misapplied for student loans secured by promissory notes 

which were payable to Clyde E. Haven, Jr.; and that funds 

of the Asbestos Workers Vacation Fund were coming'ed ) 
with the funds of other investor-clients of defendant. 


In considering the sentence, Judge Parker took into account 
the $89,000 in restitution that had already been made to 
the Vacation Fund and the strong possibility that additional | 
funds may be recovered through civil litigation in which 
Haven is to be a key witness. 
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State v. Joseph Warren Desmond 


Christopher T. Bayley, King County Prosecutor, and Jack 
? H. Bookey, Administrator of the Seattle Regional Office 

of the Securities and Exchange Commission, announced that 
on January 15, 1974 the King County Prosecutor filed an 


Information charging Joseph Warren Desmond with five 
counts of grand larceny and one count of securities fraud. 


6182. 





The information was prompted by evidence developed by 
the Seattle Regional Office staff and turned over to the 
King County Prosecutor with Commission approval. Des- 
mond previously was named as a civil defendant in S.E.C. 
v. Raywood Placers, Ltd., et al, Litigation Release No. 





Litigation Release No. 6226/January 30, 1974 


William D. Moran, Regional Administrator of the New 
York Regional Office and Paul Curran, United States 
Attorney for the Southern District of New York announced 


| that following a four-week trial before Judge Arnold Bau- 
man involving the manipulation of Vendotronics Cor- 

| poration stock and certain other charges, a jury on Oc- 
tober 12, 1973 returned the following verdicts: 


Defendant 
Anthony Sano 
Richmond Hill, N. 
7 
es 
Ronald Kazdin 
Cleveland, Ohio 
J 
} 
} 
nt 


Murray Levine 









Douglaston, N.Y. 


Disposition 


Convicted by a Jury: 
a) Guilty of 8 counts 
fraud in connection 
with the purchase 
and sale of Vendo- 
tronics stock. 
Counts 1, 2, 3, & 

4; counts 5, 7, 8, 

& 9 (convicted by 

a jury). 


Convicted by a Jury: 
a) Guilty of conspiracy 
to violate the 

federal securities 

laws and; 


b) Fraud in connection 
with the purchase 
and sale of Vendo- 
tronics stock; and 


c) False declarations 
to a grand jury. 


a) Plead guilty to con- 
spiracy to violate 

the federal securities 
laws; and 


b) Fraud in connection 


Sentence 


Two (2) years im- 
prisonment on 
each of counts 
to 1,2,3, &4 
to run concurrent- 


ly; 1 year imprison- 


ment on each of 
counts 5, 7, 8 &9 


to run concurrently. 


Sentence imposed 
on counts 1-4 to 
run consectively 

with sentence im- 


posed on counts 5, 


7,8, & 9. 


On October 10, 
1973 sentenced to 


18 months imprison- 


ment. 


To be sentenced. 


Anthony 
DeBenedetto 
New York, N.Y. 


Steven J. Feiffer 
Carol Cables, Fla. 


Leonard Kozman 
Shaker Heights, 
Ohio 


Michael Gardner 
New York, N.Y. 


Fred Hesse 
Federal Prison 
Atlanta, Ga. 


Louis Kaye 
Paramus, N.J. 


James Morse 


Las Vegas, Nevada 


Anthony Soldano 
Queens, N.Y. 


For additional information see Litigation Release No. 5778. 


Litigation Release No. 6227/January 30, 1974 


with the purchase and 
sale of Vendotronics 
stock. 


a) Plead guilty to fraud 
in connection with 

the purchase and sale 
of Vendotronics stock. 


Plead guilty to con- 
spiracy to violate 
the federal securi- 
ties laws. 


Convicted by a Jury: 
a) Guilty of conspir- 
acy to violate the 
federa! securities 
laws; and 


b) Fraud in connection 
with the purchase and 
sale of Vendotonics 
stock. 


Convicted by a Jury: 
a) Guilty of conspiracy 
to violate the federal 
securities laws. 


Plead guilty to 
conspiracy to 
violate the federal 
securities laws. 


Plead guilty to con- 
spiracy to violate 
the federal securities 
laws. 


Nolle Prosequi 
(plead guilty to 
conspiracy to vio- 
late the federal 
securities laws in 
another case; 
(Fleurette). 


Found not guilty by a 
jury of: 

a) Conspiracy to vio- 
late the federal 
securities laws; and 


b) Fraud in connec- 
tion with the sale 
and purchase of 
Vendotronics stock. 


Young adult of- 
fender imposition 
of suspended - 3 
years probation, 


Imposition of 
sentence suspend- 
ed - 3 years 
probation. 


On December 3, 
1973 - imposi- 
tion of sentence 
suspended - 3 
years probation. 


On December 10, 
1973 - sentenced 
to one year and 
one day imprison- 
ment. 


To be sentenced. 


To be sentenced. 


To be sentenced 
on Fleurette 
case. 





SEC DOCKET/493 













































SECURITIES AND EXCHANGE COMMISSION v. AD- 
VANCE GROWTH CAPITAL CORPORATION, et al. 
(N.D. IL.) 





The Securities and Exchange Commission announced that 
on January 17, 1974, the United States District Court for 
the Northern District of Illinois entered an order, on joint 
motion of the Commission and Advance Growth Capital 
Corporation (“Advance Growth”), appointing Messrs. 
Howard Arvey, Sidney Sosin and John J. Enright of the 
law firm of Arvey, Hodes, Costello and Burman of Chicago, 
Ilinois, as Special Counsel to Advance Growth. Under this 
order the Special Counsel is to investigate the transactions 
which the Unitec States Court of Appeals for the Seventh 
Circuit held were, or might have been, disadvantageous to 
Advance Growth in Securities and Exchange Commission 

v. Advance Growth Capital Corporation, et al., 470 F. 2d 
40 (C.A. 7, 1972) and to recommend to Advance Growth, 
the district court and the Commission what steps, if any, 

should be taken to recover any losses which were sustained 

as a result of the transactions. 


See also Litigation Releases Nos. 4346 (June 14, 1969), } 
4392 (August 5, 1969), 5159 (September 1, 1971), 5651 
(November 21, 1972). 





Litigation Release No. 6228/January 31, 1974 } 


SEC v. ABITRON CORPCRATION, et al. | 
(E.D. Va., Alex. Div., Civil Action No. 575-73-A) 4 


William R. Schief, Administrator of the Washington Regional 

Office of the Securities and Exchange Commission, an- 

nounced that on January 25, 1974, the Honorable Albert ) 
V. Bryan, Jr., United States District Court Judge for the 

Eastern District of Virginia, Alexandria Division, entered a 

Final Judgement of Permanent Injunction against Ray- 

mond S. Bye (Bye) of Salt Lake City, Utah. 


The order to which the defendant consented, without ad- 

mitting or denying the allegations of the complaint, en- } 
joins the defendant from violations of the registration pro- 

visions of the Securities Act of 1933 and the anti-fraud } 
provisions of the Securities Act of 1933 and the Securities 

Exchange Act of 1934 in connection with the offer and 

sale of securities, namely common stock of Learn-En-Joy, 

Inc. and LNJ Real Estate and Development Corporation or 

any other securities. } 


For further information see Litigation Release Nos. 6172, } 
and 6219. 
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